
 

 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 15-20339-CR-GAYLES/McALILEY 

 
UNITED STATES OF AMERICA 
 
v.          
 
MATTHEW PISONI et al.  
_______________________________/ 

GOVERNMENT’S RESPONSE TO DEFENDANTS’ JOINT MOTION FOR NEW TRIAL 

 In their Joint Motion for New Trial (ECF No. 697),1 the defendants’ seek a “new trial 

pursuant to Rule 33” on the basis of what they contend is newly discovered evidence.  As shown 

below, however, the overwhelming majority of the evidence on which the defendants rely is not 

newly discovered and cannot serve as a basis for relief under Federal Rule of Criminal Procedure 

33(b)(1).  Moreover, the evidence on which the defendants rely fails to satisfy various of the other 

requirements for a new trial under Rule 33(b)(1) and, in particular, is not such that it would 

probably produce an acquittal in a new trial.  For the reasons set forth below, the defendants’ 

motion for new trial must be denied. 

I.  The Legal Standards Governing the Defendants’ 
Motion for New Trial Based on Newly Discovered Evidence2 

 As the Eleventh Circuit has made clear, “[m]otions for new trial based on newly discovered 

                                                 
1 For the Court’s convenience, this response cites to the unredacted, sealed version of the 

defendants’ new trial motion, which was docketed as ECF No. 697 and which sets forth all of the 
arguments and assertions made by the defendants.  The government also cites to the sealed 
exhibits filed in support of that motion by their ECF reference numbers.  For example, the 
defendants’ Sealed Ex. 1 is cited as ECF No. 697-1, and the defendants’ Sealed Ex. 2 is cited as 
ECF No. 697-2. 

2 In addition to requesting a new trial, the defendants have also casually requested at various 
points in their new trial motion that this Court vacate and dismiss their convictions.  See, e.g., 
ECF No. 697 at 1, 3, 14, 15, 54, 55, 61.  Dismissal, however, is not an available remedy under 
Rule 33.  See Fed. R. Crim. P. 33.  Moreover, the defendants have identified no procedural or 
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evidence are highly disfavored in the Eleventh Circuit and should be granted only with great 

caution.”  United States v. Campa, 459 F.3d 1121, 1151 (11th Cir. 2006) (en banc).  Under 

Federal Rule of Criminal Procedure 33(b)(1), a new trial is warranted based on newly discovered 

evidence only if a defendant shows that: 

(1) the evidence was discovered after trial, (2) the failure of the defendant to 
discover the evidence was not due to a lack of due diligence, (3) the evidence is not 
merely cumulative or impeaching, (4) the evidence is material to issues before the 
court, and (5) the evidence is such that a new trial would probably produce a 
different result. 

 
United States v. Jernigan, 341 F.3d 1273, 1287 (11th Cir. 2003) (quotation marks omitted); see 

also, e.g., United States v. Scrushy, 721 F.3d 1288, 1304-05 (11th Cir. 2013); United States v. 

Thompson, 422 F.3d 1285, 1294 (11th Cir. 2005); United States v. Hall, 854 F.2d 1269, 1271 (11th 

Cir. 1988); United States v. Slocum, 708 F.2d 587, 600 (11th Cir. 1983).  “The failure to satisfy 

any one of these elements is fatal to a motion for a new trial,” Thompson, 422 F.3d at 1294 (internal 

quotation marks omitted), and the burden of satisfying these elements and justifying a new trial 

rests on the defendant, see, e.g., Campa, 459 F.3d at 1151. 

 In an effort to characterize the evidence on which they rely as newly discovered evidence 

falling within the scope of Rule 33(b)(1), the defendants point out the unremarkable proposition 

that newly discovered evidence underlying a new trial motion “need not relate directly to the issue 

of guilt or innocence to justify a new trial, but may be probative of another issue of law,” provided 

that such evidence nonetheless “afford[s] reasonable grounds to question the integrity of the 

verdict.”  ECF No. 697 at 4 (quoting Campa, 459 F.3d at 1151, and citing Scrushy, 721 F.3d at 

                                                 
jurisdictional mechanism by which this Court can presently consider, much less grant, their 
requests for post-judgment dismissal of their convictions.  Given that the defendants have filed 
notices of appeal challenging those convictions, this Court has been divested of jurisdiction to 
consider such requested relief.  See, e.g., United States v. Tovar-Rico, 61 F.3d 1529, 1532 (11th 
Cir. 1995) (“In the usual case, with limited exceptions not present here, the filing of a notice of 
appeal divests the district court of jurisdiction over the aspects of the case involved in the appeal.”); 
United States v. Khoury, 901 F.2d 975, 976 (11th Cir. 1990) (“The general rule is that a defendant 
may not seek collateral relief while his direct appeal is pending.”). 

Case 1:15-cr-20339-DPG   Document 712   Entered on FLSD Docket 05/27/2020   Page 2 of 83



 

3 

1304, 1308) (emphasis added; internal quotation marks omitted).  In doing so, however, the 

defendants argue that Rule 33(b)(1) newly discovered evidence supporting a new trial can be 

divorced from its impact on the outcome at trial and that they do not have to establish any 

prejudicial impact, see ECF No. 697 at 4, 34, 52, but that is simply not the law.  When newly 

discovered evidence—even prosecutorial conduct alleged to have been improper or 

unconstitutional—“has no bearing on the integrity of the trial or the verdict,” neither the challenged 

conduct nor a claim based on that conduct is “the proper subject of a Rule 33(b)(1) motion.”  

Scrushy, 721 F.3d at 1305 (addressing selective prosecution claim).  Newly discovered evidence, 

even when it goes to issues such as prosecutorial misconduct, must still be material and must be 

such that it will probably produce an acquittal on retrial.  Id. at 1308.  

 In an effort to escape their burden of establishing that their “newly discovered evidence” 

is such that a new trial would probably produce an acquittal, the defendants cite three cases, all 

about a half-century old, that addressed claims that the government, in violation of Brady v. 

Maryland and its progeny, unconstitutionally suppressed evidence that was exculpatory or 

otherwise favorable and material to the defense at trial.  See ECF No. 697 at 4, 34, 52.  Those 

cases and the standards applicable to situations where the government has withheld Brady-type 

evidence that impacts the evidentiary presentation at trial and restricts a defendant’s ability to 

mount a defense at trial are simply not applicable in this case.  Here, no Brady-based claim has 

been raised, the “newly discovered evidence” had no exculpatory or evidentiary value whatsoever 

at trial, and that evidence could not in any way have impacted the jury’s verdict. 

 Additionally, contrary to the argument the defendants advance, even when a Brady-based 

claim involving the government’s unconstitutional suppression of evidence is raised, a defendant 

is not relieved of the burden of establishing that the evidence would have produced a different 

result at trial.  Indeed, a defendant raising a Brady claim bears the burden of establishing, inter 

alia, that “if the evidence had been disclosed, there is a reasonable probability that the outcome of 

his trial would have been different.”  United States v. Stahlman, 934 F.3d 1199, 1229 (11th Cir. 
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2019); see also, e.g., United States v. Brester, 786 F.3d 1335, 1339 (11th Cir. 2015) (addressing 

withheld evidence of government’s agreement with testifying co-conspirators). 

 In any event, the Brady standard is only applicable to Brady-based claims.  As the 

Eleventh Circuit has made clear in cases in which it has confronted both Brady violation claims 

and other new trial claims based on newly discovered evidence, the standard for evaluating Brady 

claims is applied only to the Brady violation claims; the Rule 33(b)(1) standard requiring 

defendants to establish, among other things, that newly discovered evidence would probably 

produce a different result still applies to non-Brady newly discovered evidence claims—even if 

those claims are based on the government’s alleged improper withholding of evidence.  See 

Stahlman, 934 F.3d at 1230 (requiring a defendant asserting non-Brady claim that the government 

withheld discoverable evidence to show that the newly discovered government-withheld evidence 

“is such that a new trial would probably produce a different result”); United States v. Barroso, 719 

F. App’x 936, 938-39 (11th Cir. 2018) (applying separate tests to Brady and non-Brady new trial 

claims in which newly discovered evidence was allegedly withheld by government); see also, e.g., 

United States v. Miller, 796 F. App’x 582, 585-86 (11th Cir. 2019) (applying separate tests to 

Brady and non-Brady new trial claims). 

II.  The Defendants Have Not Satisfied and Cannot Satisfy 
the Requirements for a New Trial Based on Newly Discovered Evidence 

 As set forth above, a new trial pursuant to Rule 33(b)(1) is not available to the defendants 

unless they can satisfy all of the Eleventh Circuit’s required elements for Rule 33(b)(1) relief, 

including that the newly discovered evidence is “such that a new trial would probably produce a 

different result.”  Indeed, “[a]s a matter of law,” this Court cannot grant the defendants’ motion 

for a new trial based on newly discovered evidence if it finds that the defendants have failed to 

satisfy any part of the Eleventh Circuit’s five-part test.  United States v. Reed, 887 F.2d 1398, 

1404 (11th Cir. 1989); see also, e.g. Thompson, 422 F.3d at 1294.  Here, the defendants have not 

satisfied and cannot satisfy that test. 
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A. The “Newly Discovered” Evidence That Was Available to the Defense Before 
 Trial or That Was Not Discovered Due to a Lack of Diligence or Strategic Decision 

 Much of the evidence upon which the defendants rely is not qualifying “newly discovered 

evidence” under Rule 33(b)(1) because that evidence was available to them before trial or was not 

discovered or developed by them due to either lack of diligence or strategic choice. 

 1. Evidence That the Government Had Obtained Documents from John Leon 

 The fact that the government had obtained documents from Leon, and specifically 

handwritten notes, is not newly discovered evidence.  As the defendants correctly point out, see 

ECF No. 697 at 11, the government filed a Notice to Correct Record on January 9, 2018, in which 

it explained that, contrary to its presentation during the pretrial hearings in 2016 that Leon never 

provided any documents to the government, “Internal Revenue Service Special Agent Geoff 

Burnham received handwritten notes from John Leon,” ECF No. 509 at 1 ¶ 1, and “John Leon 

provided a document to Assistant United States Attorney Elijah Levitt on February 17, 2016,” id. 

at 2 ¶ 2.  Following those pretrial hearings but prior to the defendants’ trial, however, the 

government had produced Leon’s handwritten notes to the defendants. 

 In April 2017, the government made all of the exhibits that it had contemplated using at 

the defendants’ trial, then scheduled for May 15, 2017, available to the defendants for inspection 

and copying.  ECF No. 709-1 at ¶¶ 5-7.  At that time, despite this Court’s earlier ruling striking 

Leon as a government witness at trial, the government’s exhibit list still included materials from 

when the government had anticipated that it might call him as a government witness.  See id. at 

¶ 5.  As a result, during the April 2017 pretrial meeting to review the government’s trial exhibits, 

Leon’s notes—which were listed as Exhibit 1454 on the government exhibit list shown to defense 

counsel and included in a folder corresponding to Exhibit 1454—were produced by the 

government to the defendants for inspection and copying.  Id. at ¶¶ 5-7.  In fact, defense counsel 

had specifically requested and commented on the Leon exhibits during their review.  Id. at ¶ 7. 

 Because the government provided defense counsel with Leon’s notes before trial, those 

notes do not constitute newly discovered evidence.  See, e.g., United States v. Williams, 180 F. 
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App’x 108, 110 n.4 (11th Cir. 2006) (holding that transcripts that were supplied to defense counsel 

as part of pretrial discovery disclosures were not “newly discovered”) (addressing newly 

discovered evidence requirement of 28 U.S.C. § 2244(b)(3)); United States v. Barquin, 2008 WL 

11408502, at *3 (S.D. Fla. Dec. 19, 2008) (documents produced in discovery “plainly do not 

qualify as ‘newly discovered’ because they were not discovered after trial”), aff’d, 382 F. App’x 

904 (11th Cir. 2010) (per curiam).  Moreover, because those notes revealed that the government 

had received documents from Leon, contrary to the government’s presentation at the 2016 pretrial 

hearings concerning Leon, the additional facts that the government received documents from Leon 

and presented erroneous information at the 2016 hearings was necessarily known to the defendants 

before trial and is not newly discovered evidence.  See, e.g., United States v. Goodfleisch, 723 F. 

App’x 931, 934 (11th Cir. 2018) (evidence not newly discovered where information was contained 

in the discovery provided to defense counsel); United States v. Kallen-Zury, 710 F. App’x 365, 

375 (11th Cir. 2017) (where defendant’s attorneys were aware before trial that government had 

received materials, the government’s receipt of materials was “not ‘newly discovered’ evidence 

that could support a new trial motion under Rule 33(b)(1)”). 

 The fact that the government received information contained in the timeline/chart 

document is similarly not newly discovered.  That document and Leon’s provision of information 

from it during debriefings were a focus of the pre-trial evidentiary hearing.  Because the document 

was created by Leon and Pradel, the defendants had it and they even submitted it as a sealed exhibit 

to the Court both before and at the hearing.  See ECF No. 162 at 3 ¶ 10; ECF Nos. 166, 172; ECF 

No. 226 at 186-87.  They also used it in connection with their post-trial motion for new trial, filing 

it publicly as an exhibit denominated as ECF No. 411-7.  They claimed that they were entitled to 

dismissal and then later to a new trial because Leon orally provided information from the document 

during his debriefings.  Although the Court did accept the defendants’ factual premise and 

excluded Leon from being a trial witness, see ECF No. 227 at 244 (finding that Leon orally 

“regurgitated” the information from the timeline/chart using the document), the Court rejected 
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their request for dismissal, and later for a new trial, based on that claim.  It is thus clear that the 

substance of the timeline document, and Leon’s use and provision of information from it, was not 

discovered after trial.  As a result, the substance of that document and Leon’s provision of 

information from it are not “newly discovered” evidence and cannot be a basis for new trial relief 

under Rule 33(b)(1). 

 Here, the evidence that the government obtained documents from Leon and that the content 

of the timeline/chart document was orally conveyed to the government is just not newly 

discovered. 

 2. Statements of John Leon and Attorney Omar Johansson 

 The statements that the defendants have relied upon that were made by Leon and his 

attorney, Omar Johansson,  also do not qualify as newly 

discovered evidence.  Here, long before trial, the defendants were well aware of both Leon and 

attorney Johansson, and the defendants knew that Leon and Johansson had participated in meetings 

and communications with the prosecutors and case agents in this case and that both Leon and 

Johansson necessarily had pertinent information about those meetings and communications.  Both 

Leon and Johansson, moreover, were present and under subpoena to testify at the pretrial 

evidentiary hearings concerning those meetings and communications with the government.  ECF 

No. 227 at 195.  The defendants, however, expressly elected not to call either of them as witnesses 

and instead released them from their subpoenas.  Id. 

 Here, the defendants’ decision not to call Leon or Johansson at the pretrial evidentiary 

hearing, “whether wise or not, was a deliberate and strategic one.  The defendant[s] [are] not 

entitled to a new trial so that [they] may employ a different strategy.  Because the proffered 

testimony was readily available at the time of trial, there is no newly discovered evidence within 

the meaning of Rule 33.”  United States v. Beasley, 582 F.2d 337, 339 (5th Cir. 1978); see United 

States v. Melvin, 39 F. App’x 43, 49 (4th Cir. 2002) (“Where counsel fails to call a witness who is 

available at trial, the testimony from this witness cannot be considered newly discovered 
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grounded on any reason other than newly discovered evidence must be filed within 14 days after 

the verdict or finding of guilty.”) (emphasis added). 

B. Much of the “Newly Discovered” Evidence Is Cumulative or Impeaching 

 The defendants also advance a variety of evidence that they assert is “newly discovered” 

but that does nothing more than serve as cumulative support for rulings and findings already made 

by this Court.  Indeed, following a two-day evidentiary hearing, this Court made rulings and 

findings concerning the very factual issues raised in the defendants’ new trial motion. 

 Addressing the government’s knowledge about the defendants’ joint defense agreement, 

this Court stated: 

Even if the Government wasn’t aware that there was a joint defense agreement, 
which I now believe that the Government was aware, the Government had to be 
aware that the defendants, with counsel, had an expectation that their 
communications would be private and privileged and the Government, even in that 
sealed ex parte response to a motion to continue in a footnote noted that there was 
a joint defense agreement. 

 
ECF No. 227 at 242 (emphasis added).  Addressing the government’s knowledge of Leon’s 

meetings with the defendants and their lawyers after Leon began cooperating with the government, 

the Court stated: 

[T]he Government was aware that there was a meeting with co-counsel and the 
codefendants right after [Leon] spoke and agreed to cooperate with the 
Government, and the Government knowingly and willfully allowed him to invade 
the defense camp, which I do believe to be improper under the circumstances. 

 
ECF No. 227 at 242-43.  The Court added: 

And over several months from that initial debriefing through April when the 
Superseding Information was revealed, I mean, the Government had to know that 
Mr. Leon was still participating in these meetings. 

 
ECF No. 227 at 244 (emphasis added). 

 With respect to the information that Leon provided to the government, the Court stated 

that, although Leon was “told that the Government didn’t want to look at the timeline that he had 

in his possession and they just wanted him to rely on the dates and times from his memory,” Leon 
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nonetheless: 

regurgitated that information [that is, information including a list of witnesses and 
the timeline and the chart] to the agents, sometimes providing wrong information 
as set forth in the information he was provided from his codefendants. As he 
provided this oral information to the agents he used the exact same timeline that 
was provided to him through that privileged information. 

 
ECF No. 227 at 244.  The Court also concluded “that the Government knew that Leon was 

attempting to provide information that was privileged.”  ECF No. 227 at 244.4 

 Evidence that is merely cumulative support for these prior rulings and findings by the Court 

cannot serve as a basis under Rule 33(b)(1) for a new trial based on newly discovered evidence.  

See, e.g., United States v. Lee, 68 F.3d 1267, 1274 (11th Cir. 1995) (holding that evidence that was 

cumulative failed to meet one of the required elements necessary for a new trial); United States v. 

Riley, 544 F.2d 237, 240 (5th Cir. 1976) (“Testimony which is merely cumulative is an insufficient 

                                                 
4 Notwithstanding the Court’s findings and the evidence that had been presented about the 

information that Leon conveyed to the government, the Court also found that the defendants 
suffered no prejudice: 
 

[C]onsidering everything, I just simply cannot find that under the circumstances 
that there is prejudice in this case that would warrant dismissal, specifically because 
the Government already knew—this case was ongoing for a while.  The 
Government already knew this information.  They provided it in discovery and 
without some specific proof that Mr. Leon provided more than just that the 
defendants were going to rely on an advice-of-counsel defense but that, you know, 
there is something more, I can’t find substantial prejudice. 

 
ECF No. 227 at 244-45; see also id. at 244 (“I guess the problem with establishing prejudice is 
that the Government was already aware of most, if not all of that information.”).  As the Court 
explained: 
 

There were discussions, obviously, with the U.S. Attorney’s Office and the defense 
regarding the matter, including discussions about an advice-of-counsel defense.  
Discovery was provided.  There wasn’t any litigation surprises.  Many of the 
issues or information that we have discussed during this hearing were actually 
known to the Government before Mr. Leon decided to cooperate. 

 
ECF No. 227 at 241. 
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basis for a new trial.”); see also Barroso, 719 F. App’x at 940 (holding that evidence that did not 

“actually refute[] any of the evidence of guilt produced at trial” and “undermine[] the jury’s 

findings of guilt” “cannot survive the third prong’s requirement that the evidence be more than 

simply cumulative or impeaching”). 

C. The Newly Discovered Evidence Is Not Material And Is Not 
 Such That A New Trial Would Probably Produce A Different Result 

 In this case, the “newly discovered evidence” advanced by the defendants cannot serve to 

justify a new trial because that evidence is not such that it would probably produce a different 

result at a new trial.  Indeed, that evidence has no exculpatory value, would not be admissible for 

any purpose at a trial before a jury, and would have no evidentiary impact whatsoever at any re-

trial.  That evidence, which is solely about the propriety of the government’s pretrial actions and 

not about the conduct of the defendants’ trial, could simply not affect a jury’s verdict—past or 

future—in any way. 

 While the government acknowledges that this Court has previously ruled that the 

government received information from Leon that had been addressed in privileged 

communications between Leon and his codefendants and that the government “knowingly and 

willfully allowed [Leon] to invade the defense camp” by permitting Leon to attend defense 

meetings after Leon began cooperating with the government, see ECF No. 227 at 243-44, the Court 

also found that the defendants suffered no prejudice because Leon did not provide the government 

with any “privileged” information that the government did not already know from its investigation 

and pretrial litigation, see id. at 241, 244-45.  That absence of prejudice, which is further detailed 

below in the government’s responses to the defendants’ claims of prejudice, reinforces the fact 

that the defendants cannot establish that their “newly discovered” evidence would probably 

produce an acquittal in a retrial. 

 Apparently recognizing that they cannot establish either that the information that the 

government received from Leon was privileged or protected defense strategy or that they suffered 

any prejudice from the violations that they assert, the defendants argue that “all of the information 
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Leon provided to the Government must be assumed to be tainted,” ECF No. 697 at 36, that the 

government bears the burden of demonstrating that the information it obtained from Leon was not 

“tainted” by privilege, id. at 48, 51-52, and both that prejudice must be presumed for any 

information that the government obtained from Leon and that relief must be automatically granted 

without any demonstration of actual prejudice, id. at 49-50.  Those contentions, however, are 

contrary to Eleventh Circuit law. 

 As an initial matter, contrary to the defendants’ arguments, the burden of establishing that 

the information that Leon provided to the government was in fact privileged rests on the defendants 

as the proponents of the privilege.5  See, e.g., United States v. Schaltenbrand, 930 F.2d 1554, 1562 

(11th Cir. 1991) (“The party invoking the attorney-client privilege has the burden of proving that 

                                                 
5 Significantly, the attorney-client privilege and the joint-defense privilege that is derived 

from it protect the confidentiality of communications falling within the scope of those privileges; 
they do not shield the underlying facts.  See, e.g., Upjohn Co. v. United States, 449 U.S. 383, 395 
(1981) (“The privilege only protects disclosure of communications; it does not protect disclosure 
of the underlying facts by those who communicated with the attorney . . . .”); In re Fed. Grand 
Jury Proceedings, 89-10 (MIA), 938 F.2d 1578, 1582 (11th Cir. 1991) (“‘[T]he attorney-client 
privilege protects communications rather than information....’”) (quoting In re Grand Jury 
Subpoena Duces Tecum (Marc Rich & Co.), 731 F.2d 1032, 1037 (2d Cir. 1984)); Slep-Tone 
Entm't Corp. v. Johnson, 518 F. App'x 815, 821 (11th Cir. 2013) (“The attorney-client privilege, 
however, protects only ‘disclosure of communications; it does not protect disclosure of the 
underlying facts by those who communicated with the attorney.’”) (quoting Upjohn, 449 U.S. at 
395); United States v. HCA Holdings Inc., No. 12-20638-CIV, 2015 WL 11198933, at *3 (S.D. 
Fla. July 21, 2015) (“Importantly, the privilege protects communications—not facts.”) (citing 
Upjohn, 449 U.S. at 395-96).  Moreover, not all communications made by a codefendant, even 
where there is a joint defense agreement, fall within the scope of the joint defense privilege.  
Indeed, courts have held repeatedly that at least one attorney must be party to a conversation for 
it to fall within the scope of the privilege.  See, e.g., United States v. Krug, 868 F.3d 82, 87 (2d 
Cir. 2017) (“The mere fact that the communications were among co-defendants who had joined in 
a joint defense agreement is, without more, insufficient to bring such statements within the 
attorney-client privilege.”); see also United States v. Almeida, 341 F.3d 1318, 1326 (11th Cir. 
2003) (describing conversations protected by joint defense agreements as “communications by one 
co-defendant . . . made to the attorneys of other co-defendants”).  Furthermore, “there is no 
presumption that confidential information was exchanged” in the joint defense context where there 
is “no direct attorney-client relationship.”  Wilson P. Abraham Const. Corp. v. Armco Steel Corp., 
559 F.2d 250, 253 (5th Cir. 1977). 
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an attorney-client relationship existed and that the particular communications were confidential.”); 

In re Grand Jury Subpoena, 831 F.2d 225, 228 (11th Cir. 1987) (“[A] party cannot meet its burden 

of proof with a blanket assertion of privilege . . . .”); see also, e.g., United States v. Noriega, 917 

F.2d 1543, 1550 (11th Cir. 1990) (setting forth elements that proponent of attorney-client privilege 

must establish); United States v. Krug, 868 F.3d 82, 86-87 (2d Cir. 2017) (setting forth some of 

the requirements that proponent of joint defense privilege must satisfy).  Here, the defendants’ 

blanket assertions of privilege over any and all information that Leon discussed with the 

government do not satisfy the burden that rests upon the defendants. 

 The defendants’ arguments that this Court must presume that they suffered prejudice 

because the government, through misconduct, obtained privileged defense strategy and privileged 

information from Leon, see, e.g., ECF No. 697 at 49-50, are also unavailing as a matter of law.  

Contrary to the defendants’ arguments, the law in the Eleventh Circuit establishes that there is 

neither any per se right to relief nor a presumption of prejudice entitling a defendant to relief in 

situations where the government has acquired defense strategy or privileged information.  See, 

e.g., United States v. Melvin, 650 F.2d 641, 643 (5th Cir. July 13, 1981) (“[T]here is no per se rule 

requiring dismissal of the indictment as the sanction for intrusion into the attorney-client 

relationship by government agents.”).  On the contrary, the Eleventh Circuit has made it clear that 

“the government’s improper acquisition of defense strategy is fatal to a conviction only where 

there was ‘a realistic possibility of injury to [the defendant] or benefit to the State.’”  United States 

v. Cross, 928 F.2d 1030, 1053 (11th Cir. 1991) (quoting United States v. Franklin, 598 F.2d 954, 

956 (5th Cir. 1979) (quoting Weatherford v. Bursey, 429 U.S. 545, 558 (1977))). 

 Similarly, to obtain relief from convictions based on a claim of government intrusion into 

the attorney-client relationship, defendants must establish that the claimed government misconduct 

caused them prejudice.  See United States v. Ofshe, 817 F.2d 1508, 1515 (11th Cir. 1987) 

(rejecting defendant’s argument that an infringement upon the attorney-client privilege required 

dismissal in the absence of prejudice, even when government had “placed a body bug on 
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[defendant’s] attorney,” who was serving as a government informant against the defendant, and 

“surreptitiously monitored a conversation which included . . . discussions regarding [defendant’s] 

pending court case”); United States v. DeLuca, 663 F. App’x 875, 878-79 (11th Cir. 2016) 

(concluding, in case where government had reviewed privileged email communications, that 

“[e]ven if we accepted [defendant’s] contention that the government deliberately invaded the 

attorney-client relationship, dismissal is inappropriate without a showing of prejudice”); Melvin, 

650 F.2d at 644; see also United States v. Morrison, 449 U.S. 361, 365 (1981) (“[A]bsent 

demonstrable prejudice, or substantial threat thereof, dismissal of the indictment is plainly 

inappropriate, even though the violation may have been deliberate.”); United States v. Bell, 776 

F.2d 965, 972-73 (11th Cir. 1985) (“[E]ven where the [Sixth Amendment] violation is deliberate, 

dismissal of the indictment as the sanction for governmental intrusion into the attorney-client 

relationship is inappropriate, absent prejudice.”); United States v. Sander, 615 F.2d 215, 219 (5th 

Cir. 1980) (holding that relief was properly denied where defendant “made no showing of injury 

or prejudice because of the fact that his file at his attorney’s office was viewed by the El Paso 

police”); United States v. Allen, 491 F.3d 178, 192 (4th Cir. 2007) (“‘[I]t is well settled that some 

showing of prejudice is a necessary element of a Sixth Amendment claim based on an invasion of 

the attorney-client relationship.’”) (quoting United States v. Chavez, 902 F.2d 259, 266 (4th 

Cir.1990)); United States v. Steele, 727 F.2d 580, 586 (6th Cir. 1984) (“Even where there is an 

intentional intrusion by the government into the attorney-client relationship, prejudice to the 

defendant must be shown before any remedy is granted.”).  As the Eleventh Circuit has explained, 

its precedent “requires a showing of demonstrable prejudice” in order for a defendant to obtain 

relief.  See DeLuca, 663 F. App’x at 880; see also, e.g., Ofshe, 817 F.2d at 1515.6 

                                                 
6 The government recognizes that there is a split among the circuits resulting in “conflicting 

approaches” concerning “the issue of who bears the burden of persuasion for establishing prejudice 
or lack thereof when the Sixth Amendment violation involves the transmission of confidential 
defense strategy information.”  Cutillo v. Cinelli, 485 U.S. 1037, 1037-38 (1988) (White, J., 
dissenting from denial of petition for certiorari); see also, e.g., Shillinger v. Haworth, 70 F.3d 
1132, 1140-41 (10th Cir. 1995) (recognizing circuit split).  While the defendants have cited cases 
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 The defendants nonetheless attempt to shift their burden of establishing prejudice to the 

government by arguing that the government is somehow required to come forward and 

affirmatively demonstrate that its evidentiary presentation at trial was untainted by the information 

Leon provided to the government, see ECF No. 697 at 51-52, but that argument has also already 

been rejected by the Eleventh Circuit.  DeLuca, 663 F. App’x at 879-80 (rejecting defendant’s 

argument that “where the government has deliberately invaded the defendant’s attorney-client 

privilege, the government should be required to prove that all the evidence it proposes to use in 

the case was derived from a legitimate source independent of the government’s misconduct”).  

Indeed, such a Kastigar-like requirement is confined to cases where the government has compelled 

testimony from a defendant.  DeLuca, 663 F. App’x at 880 (concluding that where “case does not 

involve compelled testimony,” a “Kastigar-like approach” is not warranted and a “showing of 

                                                 
from jurisdictions on the side of the split supporting their argument that they have no burden of 
establishing prejudice and that prejudice should be presumed, see, e.g., ECF No. 697 at 49-52, 
those cases are inapposite because, as explained above, the law in the Eleventh Circuit is to the 
contrary and requires that a defendant establish prejudice in order to obtain relief. 

 Additionally, the defendants’ reliance upon O’Brien v. United States, 386 U.S. 345 (1967), 
and Black v. United States, 385 U.S. 26 (1966), see ECF No. 697 at 15, 55, does not advance their 
arguments that relief for an invasion of the defense camp or a government acquisition of privileged 
information is presumed and permissible without regard to prejudice.  In Weatherford v. Bursey, 
429 U.S. 545 (1977), the Supreme Court reversed a Fourth Circuit decision that, relying on Black 
and O’Brien, had “held that ‘whenever the prosecution knowingly arranges and permits intrusion 
into the attorney-client relationship the right to counsel is sufficiently endangered to require 
reversal and a new trial.’”  429 U.S. at 554-55 (quoting Bursey v. Weatherford, 528 F.2d 483, 486 
(4th Cir. 1975)).  As the Weatherford Court explained, Black “did not rule that whenever 
conversations with counsel are overheard the Sixth Amendment is violated and a new trial must 
be had.”  429 U.S. at 551.  Moreover, as the Weatherford Court explained, “[i]f anything is to be 
inferred from [the Black and O’Brien] cases with respect to the right to counsel, it is that when 
conversations with counsel have been overheard, the constitutionality of the conviction depends 
on whether the overheard conversations have produced, directly or indirectly, any of the evidence 
offered at trial.  This is a far cry from the per se rule announced by the Court of Appeals below, 
for under that rule trial prejudice to the defendant is deemed irrelevant.”  429 U.S. at 554.  The 
Weatherford Court then went on to reject any per se rule that failed to consider prejudice, stating 
that unless the challenged intrusion into the attorney-client relationship “created at least a realistic 
possibility of injury to [the defendant] or benefit to the State, there can be no Sixth Amendment 
violation.”  Id. at 558. 
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demonstrable prejudice” by the defendant is instead required); see also, e.g., United States v. 

Warshak, 631 F.3d 266, 292-95 (6th Cir. 2010) (concluding that “no other appellate court appears 

to have joined us in suggesting that Kastigar is implicated whenever investigators come into 

possession of materials subject to the attorney-client privilege” and holding that a Kastigar hearing 

is not required if materials were not the product of compelled testimony). 

 Of course, as the defendants recognize, this Court has already rejected their arguments that 

all of the information that Leon discussed with the government must be automatically deemed 

tainted, privileged defense information and must be presumed prejudicial to the defendants 

because it was discussed with the government.  See ECF No. 227 at 244-45; see also ECF No. 

697 at 37-38 (recognizing that Court had ruled that defendants had to present specific proof that 

they were prejudiced by a disclosure of privileged information).7  As a result, without identifying 

newly discovered evidence to support their claims, the defendants contend that “[i]t now is crystal 

clear that both Leon and his lawyer provided specific privileged information going to the core of 

the joint defense that the Government did not already know” and that they “now have . . . specific 

proof” of prejudice.  ECF No. 697 at 37-38. 

 The facts and record, however, belie the defendants’ contentions.  As demonstrated below, 

the defendants’ claims are premised on non-newly-discovered information and evidence that was 

known to the defendants before trial, that was known to the government before Leon was ever 

interviewed, that was not privileged, that was known to Leon independently of privileged 

communications, that was previously presented to this Court, and that in no way either resulted in 

any prejudice to the defendant or impacted the verdict at the defendants’ trial.  Under the facts 

presented in this case, the defendants’ claims simply cannot justify a new trial pursuant to Rule 

33(b)(1). 

                                                 
7 The defendants have in fact raised those arguments on multiple occasions, see, e.g., ECF 

No. 162 at 10-19, ECF No. 238 at 13-18; ECF No. 411 at 4-17, and this Court has rejected them 
each time. 
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 1. The Defendants’ Mischaracterizations of the “New” Evidence 

Seeking to escape their burdens of establishing that the claimed privilege and defense camp 

violations have resulted in prejudice and that their “newly discovered” evidence is such that a new 

trial would probably produce an acquittal, the defendants have embarked on a campaign to portray 

the trial prosecutors in this case as seeking to intentionally violate their rights and then lying to the 

Court about their knowledge and actions.  As explained above, such efforts do not relieve the 

defendants of their burdens.  Instead, viewed in the context of the full record and under the proper 

Rule 33(b)(1) standards, these efforts to mischaracterize the prosecutor’s actions demonstrate that 

the defendants have failed to carry their burdens. 

 a. The Evidence Does Not “Unequivocally” Show that 
  the Government Approved Each Meeting in Advance 

In an effort to support their request for a new trial, the defendants, in Section A.1.a. of their 

motion, ECF No. 697 at 18-24, claim that the  statements of Leon and Johansson prove that, 

contrary to the government’s representations,  

 

  They claim  

 prove that the AUSAs and agents lied to the Court during the pretrial 

evidentiary hearing when they said that they were unaware of Leon continuing to attend defense 

meetings.  Their motion asserts that these supposed lies “tainted the whole proceedings and 

almost certainly would have resulted in disqualification of the trial team if it had been known to 

the Court at the time.”  ECF No. 697 at 24.  For the reasons set out below, this claimed basis for 

a new trial is meritless and should be rejected. 

Although the defendants argue that Leon’s and Johansson’s  statements now show that 

the AUSAs and agents lied about this issue, they fail to acknowledge that, when the Court denied 

their motion to dismiss and excluded Leon as a witness, the Court specifically rejected the 

government’s evidence and arguments and found that “the Government had to know that Mr. Leon 

was still participating in these [defense] meetings.”  ECF No. 227 at 244.  As such, even 
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assuming arguendo the accuracy of Leon’s and Johansson’s statements, they amount to nothing 

more than cumulative evidence supporting a finding the Court already made.  This claim thus 

provides no basis for a new trial and fails even before an evaluation of the accuracy of the 

underlying statements.8 

In any event, these  statements of Leon and Johansson are not evidence that would 

probably produce a different result at a new trial, and defendants make no effort to establish 

otherwise.  Evidence relating to whether the AUSAs and agents—none of whom testified at the 

defendants’ trial—were telling the truth at the evidentiary hearing about their knowledge of Leon’s 

continuing attendance at meetings and whether Leon was obtaining advance permission to attend 

those meetings is completely irrelevant to the issues considered by the jury at the defendants’ trial 

and would be inadmissible in any new trial.  Whether and to what extent the AUSAs and agents 

share blame for Leon’s pretrial conduct is simply not material to the question of the defendants’ 

entitlement to a new trial.  That evidence could have had no impact on the defendants’ trial and 

could have no impact, much less an impact that would probably produce a different result, at a 

new trial.  Since Leon was excluded as a witness, the circumstances that led to his pretrial, post-

cooperation conduct are completely irrelevant to the considerations that govern a request for a new 

trial. 

For all these reasons, the defendants’ motion should be denied even if the Court were to 

credit as accurate the allegations that the defendants make in this section of their motion. 

Notwithstanding that evidence concerning advance government approvals for Leon to 

attend meetings is not material to whether the defendants are entitled to a new trial, the government 

takes issue with the defendants’ recitation of the evidence on this issue, including their 

mischaracterization of the AUSAs and agents as liars, and is compelled to point out that the real 

                                                 
8 As explained above, see supra at Section II.A.2, this evidence about Leon obtaining 

 permission before attending meetings was also readily available to the defendants 
before trial, and it thus does not qualify as newly discovered evidence under Rule 33(b)(1). 
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picture painted by the full record is far different from that portrayed by the defendants.  Most 

importantly, the record shows that whether or not Leon gave the government notice and obtained 

permission for meetings and calls, the defendants were not prejudiced in any way because they 

already knew about all of those meetings and calls, and  

. 

The evidence cited by the defendants is that  

 

 

 

    

 

 

 

The defendants highlight the fact that these portions of the  statements of Leon and 

Johansson are in conflict with the evidentiary hearing testimony of Inspector Masmela and Agent 

Burnham, who both testified that except for the upcoming defense meeting approved at the initial 

debriefing, Leon did not tell them about any other meetings with his co-defendants and their 

attorneys.  ECF No. 227 at 86, 110, 130, 143, 145, 179, 182.  However, the defendants ignore 

the balance of the  statements relating to this issue, including the remainder of Leon’s and 

Johansson’s  statements,  

 

  When this evidence is 

reviewed in its entirety, it is clear that   

 does not in any way “unequivocally reveal[ ]” that the prosecutors and agents 

lied to the Court or otherwise committed any type of deliberate misconduct. 

For example, in his statement  
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Attempting to bolster their claim, the defendants have taken small segments  

 out of context in support of the misleading assertion that  

  

 

 

 

 

 

   

 

   

In addition, on page 22 of their motion, they pull a fragment of  

 out of context to 

create the misimpression that  
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  Since the Court previously found that the government had to have known that Leon was still 

attending defense meetings, ECF No. 227 at 244, but correctly ruled that the defendants were not 

entitled to dismissal because they could not show prejudice, nothing about Leon’s and Johansson’s 

 statements would impact that ruling or entitle the defendants to a new trial. 

 b. The Defense Mischaracterizations Concerning the 
  Government’s Receipt of Documents and Information from Leon 

In Section A.1.c. of their motion, the defendants set out nine unnumbered factual assertions 

made by the government in filings or at the November 1, 2016 evidentiary hearing, and they 

declare that “[e]very one of these statements was knowingly false at the time it was made.”  ECF 

No. 697 at 24-25.  The first five, asserting that Leon only gave pre-indictment information and 

did not share privileged information, were made in the government’s response to the initial motion 

to dismiss, ECF No. 169, and the Court essentially rejected each of these assertions by making 

findings to the contrary in its ruling on that motion.  ECF No. 227 at 242.  The next two are 

AUSA Davidson’s mistaken representations at that hearing about not receiving the timeline or 

“anything,” when in fact the government did receive Leon’s personal handwritten notes and a 

document that may have been the Leon-Pradel timeline.  The last two government assertions cited 
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by the defendants related to the defendants’ motion to disqualify, ECF No. 238, and again contain 

factual assertions the Court previously rejected.  See ECF No. 227 at 244. 

What is most notable about defendants’ Section A.1.c. is that, although the defendants cite 

numerous examples that they claim show that the AUSAs and agents deliberately misled the Court 

at the evidentiary hearing, they make no effort to explain how that supposed deliberate misconduct, 

even if it occurred, would satisfy the requirements for a new trial.9  As explained above, see supra 

Section I, the defendants bear the burden of satisfying the five elements required for a new trial 

under Rule 33(b)(1), yet here, they ignore that burden, apparently laboring under the erroneous 

assumption that a finding of deliberate government misconduct without more would entitle them 

to a new trial.  That is not the law, see supra at 2-3, and because the defendants have not satisfied 

their burden, their motion should be denied.10 

Here, the defendants fail to satisfy their burden of proving that the claimed misstatements 

by the government were material and not merely cumulative or impeaching.  Although the 

defendants rely on the government’s mistaken representations that documents were not taken from 

Leon at the initial debriefing, they make no specific claims that anything from within those 

documents was used at their trial.  That likely is because the defendants know from the post-trial 

discovery that the evidence that revealed that the government took possession of a document that 

                                                 
9 The government does not concede that the mistakes that occurred were in any way 

deliberate misconduct or intentional efforts to mislead the Court.  However, because the 
defendants cannot meet their burden even if there was deliberate misconduct, the resolution of that 
question should not impact the decision on this motion. 

10 As previously explained, see supra Section II.A.1, the defendants had pretrial knowledge 
that the government had received Leon’s handwritten notes, and, as a necessary result, that the 
government’s representations about receiving documents from Leon were erroneous.  They also 
knew that Leon had orally conveyed the content of the timeline document to the government.  
Accordingly, neither Leon’s notes, the government’s misstatements involving its receipt of 
documents from Leon, the substance of the timeline document, nor Leon’s provision of 
information from that document to the government were discovered after trial.  Because it was 
not newly discovered, that evidence cannot serve as a basis for a new trial under Rule 33(b)(1).  
See supra Section II.A.1; see also, e.g., Fed. R. Crim. P. 33(b)(2). 
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may have been the timeline/chart also revealed that that document was sealed up immediately by 

Levitt and quarantined in his office without ever having been read by anyone in the government, 

and that document was later lost. 

Even assuming arguendo that the government’s misstatements were deliberately made, the 

defendants still cannot carry their burden of proving materiality.  The government’s statements 

concerning the documents at the pre-trial hearing were not material in any way to the guilt or 

innocence of the defendants or the conduct of their trial.  In addition, any materiality argument 

that might have existed if Leon had been a witness was foreclosed by the Court’s decision to 

exclude him from testifying.  Moreover, even if the intent or good faith of the AUSAs and/or non-

testifying agents was somehow material, this additional evidence still would be nothing more than 

cumulative and impeaching.  The Court previously made a number of rulings disbelieving the 

positions and testimony offered by the AUSAs and agents, and this evidence could only go to 

further impeach them, making it the quintessential cumulative impeaching evidence. 

The defendants also cannot meet their burden on the final element of the new trial test, that 

is, the requirement that they show that the new evidence is such that a new trial would probably 

produce a different result.  This result is unchanged whether none, some, or all of the defendants’ 

factual allegations set forth in Section A.1.c. about these misstatements are accepted as true.  

Statements regarding the veracity of the AUSAs and non-testifying case agents would not be 

admissible in trial, and thus they could have no impact on the trial, much less the type of impact 

that that would probably result in a different result at a new trial. 

While the defendants’ motion fails even if their allegations of deliberate misconduct are 

accepted, the government in no way accepts that characterization of the government’s conduct, 

and the evidence does not support those serious allegations.  Rather, it shows that the AUSAs 

made mistakes that fortunately did not prejudice the defendants.  In making this argument, the 

government is not trying to minimize, ignore, or excuse those mistakes; indeed, those mistakes are 

the reason why these post-sentencing proceedings are ongoing.  However, because the defendants 
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are attempting to gain advantage by characterizing the government’s mistakes as deliberate 

misconduct, the government will address those accusations on the merits.  

  (1) Burnham and Masmela’s Hearing  
   Testimony on the Timeline & Leon’s Notes 

In response to a question from Pisoni’s counsel, Burnham testified that he believed Leon 

mentioned having some handwritten notes and some sort of timeline, but remembered Levitt 

saying they would not take or look at the timeline until he (Levitt) could do some legal research.  

ECF No. 227 at 88-89.  Burnham also testified that Leon was told that he could provide dates and 

times from his own recollection, but that the government did not want the timeline, and Burnham, 

in fact, did not look at the timeline that day and had never seen it.  Id. at 91.  Answering a follow-

up question about Leon’s handwritten notes, Burnham said, “I don’t even know if we looked 

through them.  I can’t really tell you much.”  Id. at 92.  On cross-examination, in response to a 

series of leading questions by Levitt, Burnham testified that no one received a copy of the timeline, 

that Leon was instructed to hold onto it pending the outcome of research on the legality of receiving 

it, and that, to his knowledge, it was never turned over to the government.  Id. at 122-23. 

Masmela was not asked about the documents on direct examination, but on cross-

examination by Levitt, Masmela testified that Leon had the timeline with him on February 17, 

2016, but was told not to provide it, and a copy was not given to Masmela or anyone else.  ECF 

No. 227 at 175-76.  In response to a re-direct question asking if Leon had notes with him, Masmela 

testified: “I believe he had a little binder, a little folder.”  Id. at 188.  

  (2) AUSA Davidson’s Statements  
   Regarding the Timeline and Leon’s Notes 

On August 3, 2016, the Court held a hearing on the defendants’ motion seeking access to 

the agents’ rough notes of their interviews of Leon.  During the hearing, AUSA Davidson told the 

Court that during the initial debriefing of Leon, Leon mentioned the timeline and asked if the 

government wanted to see it, and “we said no.”  ECF No. 198 at 27.  

On November 1, 2016, after the conclusion of two days of testimony at the evidentiary 
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hearing, AUSA Davidson, in explaining the government’s effort to avoid learning privileged 

information, stated:  “We did not obtain the finalized Pradel timeline.  We did not obtain this tree 

or structure.”  ECF No. 227 at 220.  AUSA Davidson reiterated instructing Leon not to give the 

timeline, and he highlighted the testimony of the agents that they did not want and were not given 

the timeline.  Id. at 225-26.  However, in accurately arguing that there was no prejudice because 

Leon gave the government nothing it did not already have about defense theories or meetings, 

AUSA Davidson went on to state the following:  “We didn’t get the timeline.  We didn’t get 

anything.”  Id. at 229.  While the entire context makes it clear AUSA Davidson was referring to 

anything potentially privileged, his use of the word “anything” was not limited, and thus could be 

seen as mistakenly indicating that the government did not receive Leon’s notes.  

  (3) The Defendants’ Timeline Arguments 

As previously noted, Section A.1.c. of the defendants’ motion is totally focused on 

attempting to show the AUSAs and agents deliberately lied to the Court, without concern for 

satisfying their burden under Rule 33(b)(1).  For example, they assert that the AUSAs and agents 

took possession of the timeline in February 2016 “and were engaged with it and/or discussed 

amongst themselves that it was in their possession numerous times from then until the hearings in 

October/November 2016.”  ECF No. 697 at 27.  They also string together a misleading series of 

excerpts from  and claim “[t]his new testimony and evidence reveals that 

AUSA Levitt and AUSA Davidson knew full well they had taken possession of the timeline and 

corporate blueprint from Leon, and that they had scrambled to find it before the hearing, realizing 

it had been misplaced,  Yet unbelievably, at the hearing they flat out stated this was not the case 

. . . .”  Id. at 29.  Neither of these claims are supported by the  or 

any other newly discovered evidence.  

The United States’ Notice to Correct Record informed the defendants that “the document 

[that may have been the timeline] was placed in a sealed file folder without being examined,” no 

agent or AUSA “has ever opened the sealed file folder and read the document,” and that despite 

Case 1:15-cr-20339-DPG   Document 712   Entered on FLSD Docket 05/27/2020   Page 25 of 83



Case 1:15-cr-20339-DPG   Document 712   Entered on FLSD Docket 05/27/2020   Page 26 of 83



 

27 

   (5)  Regarding the Timeline 

  

 

 

 

 

 

 

 

   (6)  Regarding the Timeline 

  

 

 

 

 

 

 

 

 

  

 

 

  (7)  Regarding the Timeline 
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   (8) John Leon’s Handwritten Notes 

Although the defendants devote most of Section A.1.c. of their motion to the timeline, they 

do make passing references to the set of handwritten notes that Agent Burnham received from 

Leon, attempting to equate them in substance and handling to the timeline.  As previously 

discussed, these notes are not “newly discovered” within the meaning of Rule 33(b)(1), and thus 

cannot be considered in this setting.  Yet, even if the Court were to consider the issues surrounding 

them, the defendants still would not be entitled to relief. 
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  ECF No. 697 at 31.   

  

 

                                                 
12  should be considered in the context of his role as co-case 

agent on an investigation that obtained a massive amount of materials, including thousands of 
emails and approximately one million pages of documents.  See ECF No. 227 at 171. 
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  Burnham’s July 27, 2016 email forwarding the notes 

to AUSA Davidson, with copies to Levitt and Paralegal Specialist Vivian Ha,  

  The actual text of his email message reads “My subpoena and leon 

notes from first proffer.”   

  And while 

one of the attached electronic files was named “leon notes provided at first proffer.pdf,” the other 

attachment was a copy of the subpoena served on Burnham by the defense attorneys for the August 

3, 2016 hearing on their motion for production of the agents’ rough notes.   

 Davidson’s subsequent handling of this email adds important perspective.  The email 

communications show that Burnham sent Davidson his email on July 27, 2016, at 3:54 p.m., and 

Davidson almost immediately forwarded it to Ms. Ha at 4:04 p.m. with the message: “Put the Leon 

notes in the Leon folder.”  ECF No. 709-2.  The fact that Burnham sent the notes and subpoena 

in the context of the defendants’ demand for agents’ notes also is important, since Burnham’s 

email may have created the misimpression that the notes were his.   

 

 

  This context, combined 

with the transmittal email and the almost immediate forwarding of that email to Ms. Ha, undercuts 

the defendants’ claims that Burnham’s email proves the government intentionally misled the Court 

about taking Leon’s notes. 

  (9)  Reply 

In response to  

 reply included the following: 
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“We can make sure that Leon communicates to us verbally everything of importance.”   

  The defendants attempt to cast this as new evidence showing a deliberate effort to obtain 

privileged information from Leon.  However, this  reveals nothing new because, during the 

evidentiary hearing, Burnham testified that Leon had been instructed that he could provide 

information from the timeline so long as it was information from his own involvement or 

recollection.  ECF No. 227 at 90.  As such, this was information that the defendants had before 

trial and that the Court had when it made its findings and excluded Leon as a witness.  

  (10) The Defense Mischaracterizations Do Not Establish Deliberate 
    Misconduct, Prejudice, or an Entitlement to a New Trial 

 Taken as a whole, the  establishes that the mistaken representations made by 

the trial team about taking possession of documents from Leon were in fact errors, and not 

deliberate misconduct, as alleged by the defendants.  Most importantly, the hundreds of pages of 

post-trial OPR materials also show that the defendants were not prejudiced by those mistakes, and 

they include nothing that allows the defendants to satisfy their burden of establishing that a new 

trial would probably produce a different result.  

 c. The Defense Accusations That the Government 
  Lied About Its Knowledge of a Joint Defense Agreement 

In their motion, the defendants assert that the materials provided in post-sentencing 

discovery show that the government’s arguments denying knowledge of a Joint Defense 

Agreement (“JDA”) “were knowingly false.”  ECF No. 697 at 35; see id. at 2-3, 34-36.   

 

   

.  This accusation does not stand up to scrutiny 

because it is based on an exaggerated and out of context reading of the record that completely 

disregards the contrary evidence.  However, the Court does not even need to address the substance 

of this claim because even the defendants essentially concede that it provides no basis for relief.  

ECF No. 697 at 2 n.1. 
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In their motion, the defendants acknowledge that at the conclusion of the evidentiary 

hearing, the Court rejected the government’s position and found that there was a JDA and that the 

government was aware of it (ECF No. 227 at 241-42).  ECF No. 697 at 2 n.1.  Despite this 

finding, the Court went on to deny the defendants’ motion to dismiss since they had not established 

prejudice.  Since this issue was previously resolved, and since the defendants do not even claim 

that it entitles them to a new trial, it should be summarily denied.13 

However, if this claim were considered within the framework of Rule 33(b)(1), it clearly 

would fail as a basis for new trial relief even if its factual assertions were true, which the 

government does not concede, because it does not satisfy the required elements for a new trial.  

As a starting point, the defendants cannot, and do not even try, to meet their burden of establishing 

that these statements are material and not merely cumulative or impeaching.  Since the Court 

already disbelieved the testimony and argument presented by the government on this issue and 

found that the government was aware of a JDA, any additional evidence on that point would be 

cumulative.  In addition, that evidence would be merely impeaching, since the defense raises this 

claim solely to challenge the credibility and intent of the government actors.  Moreover, the 

defendants have not even tried to show how this evidence is material to the issues before the Court. 

Finally, the defendants make no effort to satisfy their burden of proving that the  

 advanced in support of their claim would probably produce a different result 

at a new trial.  That evidence has nothing to do with the guilt or innocence of the defendants and 

nothing to do with any of the issues that were presented to the jury at the defendants’ trial.  Indeed, 

neither Agent Burnham nor Inspector Masmela testified at trial, and as such, evidence relating to 

whether the AUSAs and agents were telling the truth on an issue at a pretrial evidentiary hearing 

where the Court already made findings contrary to that pretrial testimony is completely irrelevant 

                                                 
13 It seems obvious that this argument was included simply to provide a vehicle for the 

defendants to cast additional aspersions on the AUSAs and agents, not because of its relevance to 
the defendants’ new trial request.  The defendants essentially concede as much.  See ECF No. 
697 at 2-3 n.1. 
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and would be inadmissible in a new trial.  That evidence could have no impact at trial, much less 

an impact that would probably produce a different result at a new trial. 

Although this claim fails to satisfy the requirements for a new trial pursuant to Rule 

33(b)(1) even if the defendants’ allegations are accepted as true, the incendiary nature of these 

defense allegations—asserting deliberate misconduct and lying to the Court by AUSAs and 

agents—compels the government to respond to the allegations to show not only their utter lack of 

legal merit but also the fact that the reality of what occurred is far different from the misleading 

portrayal put forward by the defense. 

As noted above, the defendants rely completely on two small out-of-context snippets to 

support their serious aspersions.  They simply ignore  

 and the Second Sentencing Memorandum: Clarification of Exclusion as a Witness 

(ECF No. 337) that Johansson filed on behalf of Leon, all of which show that Leon and Johansson’s 

position has always been that there was no JDA, a view they shared with the government before 

the evidentiary hearing.  The government’s purpose in discussing this evidence is not to challenge 

the Court’s ruling on this issue, but rather, to briefly point out the evidence, equally available to 

the defendants, that shows that the AUSAs and agents did not act in bad faith but had a substantial 

basis for their testimony and arguments at the pretrial evidentiary hearing.14 

For example,  

 

 

; see also ECF No. 709-3.   

 

                                                 
14 Both Burnham and Masmela testified about this issue at the evidentiary hearing.  Burnham 

testified that neither Johansson nor Leon ever mentioned a JDA.  ECF No. 227 at 129, 131.  
Masmela testified that it was not mentioned prior to the defendants filing their motion to dismiss.  
Id. at 178, 182.  Similarly, counsel for Pisoni conceded that he had not disclosed the existence of 
the joint defense agreement to the government and had not informed the government about joint 
defense meetings.  ECF No. 226 at 88-89.  He believed there was no reason to do so.  Id. at 89. 
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In addition,  Johansson’s belief that there was no JDA 

was featured as a substantial portion of Leon’s Sentencing Memo, which included a section 

devoted to what he called “The Mythical Nondisclosure Agreement (NDA).”  ECF No. 337 at 2.16  

That memo provided a detailed chronology of events and explained why Leon and Johansson were 

not part of or bound by any JDA when they began their cooperation with the government, and 

serves as corroboration that Johansson and Leon would have told the government before the 

evidentiary hearing that there was no JDA. 

The defendants also ignore  

                                                 
15 Robby Birnbaum was the defendants’ sole trial witness putting forth their advice of counsel 

defense. 
16 Johansson referred to a nondisclosure agreement or NDA rather than to a joint defense 

agreement or JDA in the Sentencing Memo.  
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  Whether the joint defense privilege could potentially apply to cooperation 

among codefendants is a question distinct from whether there is a joint defense agreement to 

preserve attorney-client privilege when attorneys for multiple defendants are working 

cooperatively, see, e.g., Krug, 868 F.3d at 87, which was what the government was arguing did 

not exist. 

What all of this evidence—  

 and Leon’s 

Sentencing Memo—shows is that, although the Court concluded that the government must have 

been aware that there was a JDA, there certainly was an ample good faith basis for the government 

to assert its belief that no JDA was in place. 
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 2. The Six Categories of Supposedly Privileged  
  Information Supposedly Provided to the Government by Leon 

 In their motion, the defendants identify what they claim are “six different categories of 

privileged information not previously known to the Government” that Leon shared with the 

government.  ECF No. 697 at 38; see also id. at 38-49.  As shown below, however, Leon was not 

the source of the government’s knowledge or possession of that information and, even if he had 

been, the defendants were not prejudiced by the government’s possession of that information.  

Moreover, as also shown below, nearly all of the evidence identified by the defendants in their six-

category listing fails to qualify as even arguably newly discovered evidence.  Instead, the 

defendants do little more than recycle previously-asserted arguments and previously-developed 

evidence with some cumulative information .  None of these recycled 

arguments and evidence establish that they suffered any prejudice at trial or that a new trial would 

probably produce an acquittal. 

 a. The Timeline/Corporate Blueprint 

In this subsection of their motion, ECF No. 697 at 38-41, the defendants claim that the 

newly provided materials show that the government was being untruthful at the evidentiary hearing 

when it argued that it was not aware, at the time of the debriefings, that Leon actually was 

providing privileged information from the timeline.  They claim that  

 reveal 

this purported deliberate false statement  

.  Missing from this section, once again, 

is any effort to carry their burden of showing how, even if true, this allegation satisfies their burden 

under Rule 33(b)(1).  

First, , although provided after sentencing, adds nothing new to 

the consideration of when the government became aware that the timeline had been created jointly 

by Leon and Pradel.  Agent Burnham testified during the pretrial hearing that he thought Leon 

had informed the government that he had worked on the timeline document with Pradel.  ECF 
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their claim that “it is abundantly clear that Mr. Leon regurgitated that timeline back.”  ECF No. 

227 at 198.  And most importantly, the Court agreed with that argument, not only finding that 

Leon was willfully providing privileged information, but even suggesting “that the government 

knew that Leon was attempting to provide information that was privileged.”  Id. at 244. 

In light of this evidence and the Court’s finding and ruling,  is 

not only cumulative, but it also is not material.  The “new” evidence advanced by the defendants 

does not reveal that any new information in connection with the timeline document was disclosed 

to the government beyond what Leon had orally provided, as was already established at the pretrial 

hearings.  That evidence only addresses the government’s motives in making their pretrial 

arguments, but that is just not relevant to the Rule 33(b)(1) new trial inquiry.  In addition, although 

the defendants have had possession of this timeline document throughout these proceedings, and 

have long had the transcribed record of the trial, they make no effort to satisfy their burden of 

showing how the government’s receipt of information from that timeline prejudiced them in any 

way, at trial or otherwise, or how the evidence supporting this claim would probably produce a 

different result in a new trial.  The defendants have ignored their burden under Rule 33(b)(1), 

have failed to establish that they suffered any prejudice, and have failed to establish that their 

“newly discovered” evidence concerning the timeline/chart is such that it would probably produce 

a different result in a new trial. 

 b. Advice-of-Counsel Defense 

 The defendants contend that the government acquired privileged information about their 

advice-of-counsel defense from Leon that “went to the core of the defense strategy” and that the 

government used that information to their detriment.  ECF No. 697 at 41-43.18  That is simply 

                                                 
18 As an initial matter, this claim is not based on newly discovered evidence and cannot serve 

as a basis for relief under Rule 33(b)(1).  The defendants, relying on “advice of counsel defense” 
notations in Agent Burnham’s interview notes, notes which the defendants had before the pretrial 
hearings, have previously argued during the pretrial hearings and in later filings that Leon had 
disclosed privileged information about their advice-of-counsel defense to the government.  See, 
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not so.  Before the government ever interviewed Leon, the defendants had already disclosed to 

the government, with substantial detail, the basis of their advice-of-counsel defense, and, as the 

record further makes clear, the government was well aware of the nature of that defense and its 

legal and factual shortcomings.  Similarly, the defendants’ contention that Leon supplied the 

government with privileged information about their advice-of-counsel defense is also erroneous. 

  (1) Attorney Birnbaum’s Pre-Indictment 
   Communication with Inspector Masmela 

 On November 17, 2014, approximately six months before the defendants were even 

indicted, attorney Robby Birnbaum, the source of the defendants’ advice-of-counsel defense, 

contacted Inspector Masmela.  ECF No. 709-4.  Birnbaum informed Masmela that he was 

representing defendant Pradel in connection with his Mail Tree business and that Pradel had 

learned that Masmela had been making inquiries about the business.  Id.  Birnbaum asked if 

there was an active criminal investigation and attempted to explain away complaints by providing 

his assessment of Mail Tree’s business and the legitimacy of the related industry’s practices.  Id. 

  (2) Defendants’ Pre-Indictment Disclosures 
   of Their Advice-of-Counsel Defense 

 On May 1, 2015, approximately one week before the defendants’ sealed indictment (ECF 

No. 3) was returned and approximately three weeks before the defendants were arrested and their 

indictment was unsealed (ECF Nos. 8, 10, 14, 15, 29), as well as before the May 18, 2015 filing 

of the FTC’s civil complaint against the defendants and various of their companies, attorney Curtis 

Fallgatter wrote a 29-page letter to the U.S. Attorney’s Office on behalf of Pisoni, Pradel, Ramirez, 

and Leon in which he sought to persuade the government about the lawfulness of the defendants’ 

business practices and the lack of any criminal violation.  ECF No. 709-5.19  In that letter, 

attorney Fallgatter specifically advanced an advice-of-counsel defense on behalf of all of the 

                                                 
e.g., ECF No. 227 at 93-94, 124, 239-40; ECF No. 238 at 8-10; see also ECF No. 411 at 9-14. 

19 Fallgatter’s letter and the accompanying exhibits totaled 197 pages.  The government is 
filing that letter and selected exhibits that are referenced in this response as ECF No. 709-5. 
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defendants: 

As you are also aware, advice of counsel is a complete defense to any fraud 
allegations.  11th Circuit Pattern Jury Instruction (Special Instruction No. 18).  
Here, our clients have received advice of counsel from outstanding lawyers who 
have impeccable reputations with regard to compliance and marketing issues 
relevant to marketing by mail.  Specifically, these attorneys have vast experience 
with regard to the mailings of solicitations for sweepstakes newsletters. 
 

Id. at 24.  In support of that defense, Fallgatter specifically relied upon and discussed the 

credentials and experience of attorney Robby Birnbaum and Birnbaum’s “specific representation 

of Mail Tree and its related companies,” and he attached and discussed a 9-page affidavit in which 

Birnbaum described his review of company mailings and practices that he maintained revealed no 

criminal fraud but instead involved “well-designed, multi-message” mailpieces in which “no 

misrepresentations were made relating to the content or value of the sweepstakes reporters” that 

were offered.  Id. at 24-27 & 37-46.  Fallgatter further wrote that he and Birnbaum “would be 

pleased to meet with [the assigned AUSA] in person, so that [Birnbaum] can answer any additional 

questions [the AUSA] might have regarding [Birnbaum’s] extensive representation of these 

clients, and his advice of counsel.”  Id. at 27.  Fallgatter additionally asserted:  “[W]e are 

attempting to put all of our ‘cards on the table,’ and answer any and all questions you might have 

with regard to this business operation.”  Id. at 28. 

  (3) Defendants’ Post-Indictment Disclosures 
   of Their Advice-of-Counsel Defense 

 After the defendants were indicted, the defense (including advice-of-counsel defense 

witness Birnbaum) sought to meet with the government on August 24, 2015 to review discovery 

materials and to thereafter schedule a follow-up meeting to further promote the defendants’ advice-

of-counsel defense.  See, e.g., ECF No. 709-6 (email seeking, inter alia, to “set up the long 

overdue meeting” to “formally discuss the advice of counsel defense”).  The government 

thereafter met with Birnbaum and other defense counsel at the U.S. Attorney’s Office where they 

addressed the advice-of-counsel defense and AUSA Davidson identified and provided Birnbaum 
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with specific mailings for Birnbaum to address in connection with that defense.  See ECF No. 

709-7 at 2. 

 In anticipation of a follow-up meeting, Birnbaum wrote a 5-page memorandum to AUSA 

Davidson in which he explained that he had “reviewed the mailpieces that [AUSA Davidson] 

provided and compared them to mailpieces that [Birnbaum] previously reviewed with Mr. Pisoni 

at various in person meetings.”  ECF No. 709-7 at 2.  He further explained that “[t]he language 

in the pieces identified and provided by [the U.S. Attorney’s] Office is the same or similar to 

language in pieces that [Birnbaum] previously reviewed, years ago, with Mr. Pisoni” and that “the 

specific language was vetted as early as February or March 2008 during an in person meeting with 

Mr. Pisoni” on the basis “of the language in the pieces being defensible upon challenge by the FTC 

and any other enforcement agencies.”  Id.  Birnbaum also informed the government that his 

vetting was based on “the specific understanding” of certain circumstances that he then described, 

id. at 1-2, and he further described “a number of important requirements” that he implemented “for 

all mailpieces,” id. at 2-3.  Finally, Birnbaum analyzed the mailpieces that the government had 

furnished him, explaining why he maintained that they were not fraudulent or deceptive and how 

they compared and conformed to mailings that he had previously approved for Pisoni—“dozens” 

of which he represented having “in [his] files from review with the client.”  Id. at 2-5.  Birnbaum 

concluded his memorandum by expressing his continuing willingness “to discuss these and any 

other issues you have in more detail” at a subsequent meeting with AUSA Davidson.  Id. at 5. 

 On November 9, 2015, in the presence of counsel for defendants Pisoni and Pradel, AUSA 

Davidson, then-AUSA Levitt, and Inspector Masmela met with and interviewed Birnbaum 

“regarding services he provided to Matthew Pisoni and the company named Mail Tree.”  ECF 

No. 709-8.  Birnbaum explained that in approximately June 2007, “he began working with Pisoni 

and Pradel by reviewing promotional material that was being mailed to individuals offering the 

purchase of a sweepstakes report.”  Id. at 1.  The government showed Birnbaum samples of 

various promotional letters that had been mailed to consumers, and Birnbaum explained that they 
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were written in a way to gain consumer interest and increase response rates, and he opined that the 

mailings were “technically true” because of their wording and their inclusion of language about a 

sweepstakes report.  Id. at 1-2.  Birnbaum was also questioned about his communications with 

various law enforcement officers, including communications with Postal Inspector Adam Golden 

in New York concerning mailings, a P.O. box associated with Mail Tree, and MTB Marketing20; 

communications with a postal inspector regarding Starbright Marketing in Philadelphia; 

communications with a Los Angeles Deputy Sheriff regarding Affiliated Opportunities Group; and 

prior communications with Inspector Masmela concerning Mail Tree.  Id. at 2.  Birnbaum 

explained that the incoming mail from consumers underlying his communications with postal 

inspectors about specific mail boxes connected to Mail Tree was usually abandoned because his 

clients “didn’t want to have to explain the business” to postal inspectors, and that when he received 

inquiries about which promotional mailings were associated with payments received at specific 

postal boxes, he responded after consulting either Pisoni or Pradel with whatever letter they told 

him to send.  Id. 

  (4) Public Record Discussions about the Advice-of-Counsel Defense 

 On November 24, 2015, approximately two weeks after that meeting, the government filed 

its Motion to Exclude “Expert” Legal Opinion and Motion for Pre-Trial Hearing to Determine 

Admissibility of Attorney Conversations.  ECF No. 118.  In that motion, the government 

sought, inter alia, “a pre-trial hearing to determine whether the Defendants are able to satisfy the 

strict requirements of the advice-of-counsel defense.”  Id. at 1-3.  The government believed that 

the defendants planned to raise an advice-of-counsel defense at trial and present “testimony and 

documents from an attorney who, at the time of the commission of the fraud, opined that the 

Defendants’ conduct did not violate certain trade practice rules,” that is, testimony “that certain 

Defendants asked the attorney whether the mailers violated certain regulations or practices, and 

the attorney opined that they did not.”  Id. at 2, 4-5.  The government explained the factual and 

                                                 
20 MTB Marketing was associated with Konrad Brown, see infra at 75-76. 
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legal problems it had identified with the defense: 

It does not appear, however, that the attorney at the time specifically opined as to 
whether all of the Defendants’ mailers violated the mail fraud statutes at issue in 
this case, or that the attorney offered any opinion at all about the crimes of money 
laundering or structuring.  Furthermore, it remains to be determined whether the 
Defendants “made a full and complete good-faith report of all material facts” to 
that attorney, that the Defendants considered that attorney to be “competent,” or 
that they “reasonably relied upon that advice in good-faith,” as required by the 
Eleventh Circuit Pattern Instructions.  Based on the evidence that the government 
reviewed so far, the government believes that no Defendant will be able to satisfy 
the strict elements of the advice-of-counsel defense . . . . 
 

Id. at 4; see also ECF No. 124 at 2 (“no Defendant will be able to satisfy the elements of the advice-

of-counsel defense”); id. at 5 (“None of the charged Defendants can satisfy the elements of the 

advice-of-counsel defense . . . .”).  As a result, the government sought to preclude the 

presentation of attorney communications advanced in support of the defense.  ECF No. 118 at 7. 

 At the December 10, 2015 hearing on the government’s motion, the government again 

explained that it “anticipate[d] that the defendant[s] will present an advice-of-counsel type defense 

at trial” and that it knew that “based on the discovery and conversations with the defendants.”  

ECF No. 285 at 4.  Among other anticipated “expert” lawyer testimony, the government expected 

“testimony from the attorney who at the time reviewed [the defendants’] mailers” as part of an 

advice-of-counsel defense.  Id. at 5.  The government explained that such a defense required “a 

full and complete good faith report of all material facts to an attorney that [the defendant] 

considered competent,” receipt of “the attorney’s advice as to the specific course of conduct that 

was followed,” and reasonable, good faith reliance upon that advice by the defendant.  Id.  The 

government also argued that, if the defendants could not satisfy those elements, they would not be 

entitled to an advice-of-counsel defense instruction and any evidence about conversations with an 

attorney would be irrelevant and should be excluded.  Id. at 5-6.  If the defendants provided 

piecemeal, incomplete information to attorney Birnbaum or kept Birnbaum in the dark about some 

of the elements of the crime, they would not have gotten “clean advice” from Birnbaum and would 

not be entitled to the defense.  Id. at 7.  Furthermore, the government believed “that the evidence 

Case 1:15-cr-20339-DPG   Document 712   Entered on FLSD Docket 05/27/2020   Page 45 of 83



 

46 

will show that [the defendants] did not fully inform Mr. Birnbaum, the attorney, of the full nature 

of the fraud.”  Id. at 7; see also id. (anticipating that evidence would show that defendants “didn’t 

give full reporting” and “couldn’t have reasonably relied” on the advice of counsel); id. at 10 

(“what we have seen so far suggests . . . that they cannot satisfy these elements”); id. at 11 (“We 

have reason to believe they can’t satisfy the advice-of-counsel defense . . . .”). 

 The government nonetheless acknowledged that, despite its repeated requests for 

discovery, the defendants had not provided the government with the documents that “Pisoni ha[d] 

provided . . . to Mr. Birnbaum” nor any “opinion letter” that Birnbaum had given Pisoni.  ECF 

No. 285 at 10; see also ECF No. 124 at 5-6.  The government thus sought to require the defense 

to produce those documents or to have them excluded at trial for non-compliance with discovery 

obligations.  See ECF No. 285 at 11-12, 31. 

 In response to the government’s arguments, the defense argued that “it’s important that the 

Court understand that when this case first started it was suggested by then counsel that there was 

an advice-of-counsel defense that may be raised.”  Id. at 13.  The defense then recounted its 

additional efforts to educate the government about the advice-of-counsel defense: 

[W]e have a meeting twice with the Government where we voluntarily brought not 
just one document that the Government is showing you but actually an opinion and 
a listing of why the expert [Birnbaum] feels that the specific documents provided 
to us by the Government at a meeting has comprised the allegation of each of the 
substantive counts they gave us.  We had the expert look at it, gave an opinion.  
That opinion letter was given to the Government, given to the Government several 
months ago. 
 
There was a meeting subsequent where the expert sat down and we permitted the 
Government, even though we had no responsibility to do it, to talk to the expert and 
talk about those particular documents. 

 
Id. at 14-15.  The defense additionally summarized for the Court what Birnbaum’s testimony 

would be if he were called to testify: 

He would testify that he was the lawyer that represented, if he testified, represented 
and was contacted by Mr. Pisoni and others to represent them in looking at 
documents to make a decision as to whether or not they violated any law that they 
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could then send out or had to tweak in order to make sure they didn’t violate the 
law. 
 
He would testify that he looked at them, I presume if he testifies, and his opinion 
was that they did not do so, that these were okay, that they didn’t violate any laws, 
that it was something they could send out and not have any difficulties whatsoever.  
That’s what I believe he would testify to very much in sum but certainly not the 
entire testimony about that issue. 
 
. . . . 
 
. . . .  He is going to say, this was my opinion based on my experience, exactly 
what the expert opinion instruction says, special experience.  And I communicated 
that to my client and I saw X, Y and Z documents and the documents that the 
Government just gave us in support of each of the substantive counts are the 
documents that he reviewed. 
 

Id. at 29-30.  The defense maintained that the advice-of-counsel defense was still “a work in 

progress,” and it acknowledged that the defense and the government disagreed on “whether or not 

[defendants] have provided everything—save and except a box” of documents in support of that 

defense.  Id. at 15-16.  Addressing why it had not yet produced additional documents to the 

government in support of the advice-of-counsel defense, the defense explained: 

[T]here simply are no written opinions except the one that they [the government] 
have.  There is virtually no written document that sets forth all of the meetings 
that were had between the lawyer and either Mr. Pisoni or any of the other 
defendants in this case deciding what, if anything, was admissible, what, if anything 
was reliable, what if anything was violated with the statute or not violated with the 
statute prior to the time that it went out. 
 
There are no documents.  So, the only documents that we have are documents in 
a box that relates to what he looked at, he meaning Mr. Birnbaum, who is the expert, 
which we have told the Government, as soon as Mr. Birnbaum is able to go through 
every document in his office, we will be happy to let them have them, review them, 
do whatever they want with them. 
 

Id. at 15-16; see also id. at 16, 20 (conceding that the government had an “absolute right” to the 

“box or box-and-a-half” of documents); ECF No. 123 at 2. 

 This long and intricate pre-trial procedural history reveals that, as a result of the 
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government’s repeated communications with defense counsel and with attorney Birnbaum, the 

government was well aware of both the defendants’ advice-of-counsel defense and its 

shortcomings long before the government interviewed Leon.  Indeed, the defendants have long 

contended that they had “gone to extraordinary lengths in this case to be fair, and to discuss openly 

with the Government the possibilities that might occur in this trial,” ECF No. 123 at 8, that they 

had “been more than open in providing the Government, twice, with the opportunity to interview 

Robby Birnbaum,” and that they had “provided the Government, moreover, with unfettered ability, 

face to face, to discuss with [Birnbaum] his opinion letter, grounded on the precise documents that 

the Government has alleged support each of the counts” in the indictment, id. at 4.  Prior to trial, 

the defendants themselves summarized their communication of their advice-of-counsel defense to 

the government as follows: 

Aside from Defense counsel’s production of documents, the government has been 
well-aware of Defendants’ intent to assert an advice-of-counsel defense—even 
before the Indictment was filed in this case.  In fact, before indictment, on May 1, 
2015, Mr. Birnbaum provided an affidavit to the government detailing the advice 
he provided to Defendants over the course of the seven-year engagement.  Post-
indictment, Mr. Birnbaum reviewed mailers selected by the government and 
subsequently provided a comprehensive memorandum to the government 
summarizing his opinions on the mailers.  Then, in November 2015, Mr. 
Birnbaum voluntarily met in person with the prosecution team, detailing some of 
the parameters of Defendants’ claim to its advice-of-counsel defense. 
 

ECF No. 272 at 1-2.  At trial, the defendants continued to maintain, both through counsel and 

through testimony elicited from Birnbaum, that they had disclosed their advice-of-counsel defense 

and Birnbaum’s advice to the government, beginning before charges were even brought against 

the defendants.  ECF No. 538 at 25, 27-28. 

  (5) Leon Did Not Disclose Any Defense-Withheld 
   Aspects of Their Advice-of-Counsel Defense 

 Although the government admittedly did not have knowledge about one aspect of the 

advice-of-counsel defense (i.e., knowledge of the precise contents of the Birnbaum-assembled box 

containing the mailers that the defendants had given him to review and any written advice that he 
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had provided) when it interviewed Leon, that is only because the defendants had not complied 

with this Court’s order that they  “provide to the government all documents they intend to use at 

trial to support their advice of counsel defense” by January 1, 2016—more than a month before 

the government interviewed Leon.  ECF No. 126; see also ECF No. 285 at 31.21  Moreover, 

Leon could not have communicated anything about those documents to the government because, 

as Leon’s attorney, Omar Johansson, has repeatedly recounted, the defendants’ counsel never 

shared those documents with him or Leon and never gave them access thereto.  ECF No. 337 at 

2 (Johansson’s account that “counsel for Pisoni and Pradel refused to share the banker’s box of 

documents from the advice of counsel defense witness Birnbaum”); see also  

 

 ECF No. 336 at 3 (“[C]ounsel for the leaders of the 

conspiracy refused to allow Mr. Leon and his counsel, post-indictment, to interview the advice of 

counsel defense lawyer.  They also refused to allow the inspection of a banker’s box of 

documents and opinion letters.”).  Certainly, the defendants cannot claim any privilege violation 

or prejudice based on advice-of-counsel documents that Leon and his counsel could not have 

shared with the government—because the defendants never disclosed them to Leon or his 

counsel—but which the defendants had in any event been ordered to produce to the government. 

  (6) Agent Burnham’s Notation Does Not Reveal That Any 
   Privileged Information Was Disclosed to the Government 

 The defendants point to an “advice of counsel, issues with” notation in Agent Burnham’s 

notes of the government’s interview with Leon and argue that that notation “indicates that Leon 

provided the Government with information about the flaws in the defense’s advice of counsel 

defense.”  ECF No. 697 at 41.  The record, however, refutes that allegation.  As already 

                                                 
21 Notwithstanding the court-ordered January 1, 2016 deadline, the defendants did not 

produce “over 2,000 pages of new advice-of-counsel materials” that they intended to use at trial 
until May 15 and 26, 2017.  ECF No. 274 at 1; see also ECF Nos. 265 & 272.  But for defense 
non-compliance with the Court’s order, the government would have had knowledge of those 
materials and that remaining aspect of the advice-of-counsel defense by January 1, 2016. 
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discussed above, the government became aware of the flaws in the advice-of-counsel defense from 

its many communications with defendants’ counsel and attorney Birnbaum.  Moreover, as Agent 

Burnham explained during his pre-trial testimony, the “Advice-of-counsel defense” and “Issues 

W/” notations in his notes were just what he wrote down when Johansson “mentioned something 

about the advice-of-counsel defense and issues that they may have with them” at the beginning of 

Leon’s interview.  ECF No. 227 at 93, 124.  As Burnham explained, Johansson’s comments 

amounted to nothing more than opinion, and Burnham thus did not even include them or the 

advice-of-counsel notation in his report.  See ECF No. 227 at 93-94. 

  (7) Leon Instructed Not to Tell Government About Defense Theories 
   and to Limit Information to His Knowledge from Conspiracy Period 

 Although the defense claims  

 

, that claim misrepresents the 

record and is erroneous.   made no such assertion.   

 

 

 

    

    

 

  Moreover, contrary to defendants’ claims, Burnham has 

unequivocally testified that it was “made clear” to Leon during his initial interview with the 

government that he was “not to tell [the government] any defense theories,” no one ever asked 

about any defense theories, and Leon was specifically instructed that the government only wanted 

information that he remembered from the pre-indictment conspiracy period.  E.g., ECF No. 227 

at 119, 124-25; . 
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  (8) Admitting Lack of Meritorious Defense  
   Did Not Disclose Privileged Information 

 The defendants also contend that attorney Johansson and Leon disclosed privileged 

information   

 

   

 the admission that Leon was guilty and did not have a meritorious defense 

to the charges to which he was pleading guilty in no way constituted a disclosure of privileged 

information—even if Leon’s co-defendants were asserting the very same non-meritorious defense.  

The defendants have not provided and cannot provide authority to the contrary. 

 As Leon’s counsel has explained in court filings, although “Leon learned that a lawyer was 

advising the head of the conspiracy” and “Leon was told that the flyers were in fact legal,” “Leon 

plead guilty because he also knew that the conspiracy did not disclose the full extent of the 

conspiracy to the lawyer—foreign countries, foreign languages, changes to the flyers without 

lawyer approval, etc.  As the leaders of the conspiracy said, the goal of using the lawyer was not 

to run a legal operation but rather to avoid criminal charges and only pay a large civil fine when 

the conspiracy was eventually caught.”  ECF No. 336 at 2-3.  Indeed, the factual proffer 

contained within Leon’s plea agreement explains why Leon’s previously-asserted advice-of-

counsel defense was not meritorious and that Leon’s knowledge that the defense was not 

meritorious came from his observations and from communications with co-defendants during the 

course of their criminal conspiracy: 

LEON had conversations with PISONI, PRADEL and RAMIREZ about advice 
purportedly given to them by an attorney that the mailers were not misleading, 
fraudulent or deceptive.  LEON, however, did not actually believe that opinion to 
be true.  In addition, PISONI, PRADEL and RAMIREZ all told LEON that the 
attorney advice was mere window dressing to permit the fraud to continue.  Based 
on their actions, it became clear to LEON that PISONI, PRADEL, and RAMIREZ 
did not reasonably rely on that advice in good faith.  Instead, LEON and the other 
conspirators knew that the attorney advice was obtained only after making large 
payments to the attorney; LEON, PISONI, PRADEL, and RAMIREZ hid from the 
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attorney important facts about the nature of the fraudulent scheme; and none of the 
conspirators considered the attorney competent because they all observed his 
behavior during the course of the conspiracy. 
 

ECF No. 155 at 13.22  Leon, moreover, informed this Court, under oath at his change of plea, that 

the factual account set forth in that proffer was true and accurate.  ECF No. 703 at 16-17. 

 Leon’s admissions—based on knowledge that he acquired while he was a participant in the 

criminal conspiracy—that he was guilty and that the advice-of-counsel defense that he had 

previously advanced was not meritorious was simply not a disclosure of privileged information. 

  (9) The Starbright Information Used to Cross- Examine 
   Birnbaum Was Not Privileged Information Furnished by Leon 

 Notwithstanding the foregoing, the defendants also claim that they “now . . . know that the 

Government did, in fact, use privileged information at trial” because “Leon gave the Government 

privileged information that Birnbaum had lied to a postal inspector and told the inspector that he 

did not represent Starbright, one of the related subsidiary corporations,” and because the 

government thereafter “brought out this sword against Birnbaum at trial” to cross-examine him.  

ECF No. 696 at 42-43.  According to the defendants, that “was a line of inquiry that came directly 

from information improperly provided by Leon.”  Id. at 43.  Notwithstanding the vehemence of 

these defense claims, they are demonstrably false. 

 The government in no way learned of Birnbaum’s seemingly inconsistent claims regarding 

his representation of Starbright from Leon.  On the contrary, the government was aware of 

Birnbaum’s statements long before then.  A 2012 postal service administrative application 

addressing the disposition of Starbright mailings for violations of 39 U.S.C. §§ 3003 and 3004 

contained, among other Starbright information, two email strings between Birnbaum and Postal 

Inspector Joseph Carcaci of Philadelphia which discussed Birnbaum’s representation of Starbright.  

                                                 
22 Several days before the government first met with and interviewed Leon, AUSA Davidson 

had drafted that proffer and forwarded it to Leon’s counsel in connection with the government’s 
plea offer to Leon.  ECF No. 709-9.  The information contained in the proffer was not new to the 
government and did not originate with Leon. 
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ECF No. 709-10 at 34-35 (Exhibits 19 & 20).  When Inspector Carcaci asked Birnbaum by email 

whether he was “still representing Starbright Marketing as [they] discussed in [Carcaci’s] August 

17, 2011 letter,” Birnbaum initially responded in an October 23, 2011 email that he “d[id]n’t 

believe we are representing Starbright at this time,” and then followed up in an October 26, 2011 

email by stating:  “We do not presently represent Starbright.  As such, I’m not authorized to 

take any action or respond to these [i.e., letters that had been forwarded by Carcaci].”  Id.  On 

or about December 7, 2015—more than two months before the government interviewed Leon—

the government furnished that 2012 postal document containing the Birnbaum-Carcaci email 

exchange to the defense in discovery.  ECF No. 119 at 2 (listing “Starbright Marketing 3003-

3004 action.pdf”); see also, e.g., ECF No. 709-11 (confirming receipt of production that included 

“Starbright Marketing 3003-3004 action.pdf” file).  Furthermore, during the government’s 

November 9, 2015 interview of attorney Birnbaum—an interview that took place with prior 

counsel for Pisoni and Pradel present as part of the defense effort to promote their advice-of-

counsel defense—“Birnbaum was also shown email communication with a Postal Inspector 

regarding Starbright Marketing in Philadelphia.”  ECF No. 709-8 at 2 (Memorandum of 

Interview of Robby Birnbaum). 

 As the record demonstrates, the defendants’ claim that the government used privileged 

information about Starbright in “a line of inquiry that came directly from information improperly 

provided by Leon” is entirely baseless.23 

                                                 
23 Despite the defendants’ insinuations, the cross-examination concerning Starbright was 

hardly impactful.  The actual cross-examination spanned less than 7 transcript pages, ECF No. 
538 at 113-16, 118-19, out of a cross-examination that spanned approximately 90 pages, id. at 33-
125.  Most of that testimony simply involved Birnbaum’s wholly innocuous explanation of his 
billing practices and the meaning of his August 2011 billing concerning Starbright on a bill to 
Pisoni.  Id. at 113-16.  Birnbaum thereafter testified that although he had billed Pisoni “several 
months earlier” in connection with Starbright, he did in fact send emails to Philadelphia Postal 
Inspector Carcaci in October 2011 stating that he no longer represented Starbright.  ECF No. 538 
at 116, 118-19.  Contrary to the defendants’ suggestion, that cross-examination in no way 
established that Birnbaum had lied when he said he no longer represented Starbright two months 
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 As the foregoing demonstrates, the defendants have suffered no prejudice as a result of any 

claimed disclosure of privileged information about their advice-of-counsel defense. 

 c. Defense Claims Concerning Other Defense Theories and Information 

  (1) Retired Postal Inspector Kosakowski  

  The defendants claim prejudice based on their contention that Leon informed the 

government about a former/retired postal inspector (Jerry Kosakowski) whom defendant Pisoni 

had previously hired to review mailings.24  ECF No. 697 at 43, 45.  The government, however, 

had learned about Kosakowski long before Leon was interviewed on February 17, 2016.  In May 

2013, Kosakowski approached the Postal Inspection Service Mail Fraud Team in Miami in which 

Inspector Masmela (one of the two case agents in this case) worked, and Kosakowski thereafter 

met with two of Masmela’s colleagues, Inspectors Guerrero and Fernandez.  ECF No. 709-12 at 

1.  Kosakowski explained at that time that he had been hired as a consultant for Mail Pro 

Americas Corp. to ensure that certain mailings involving a listing of sweepstakes/lotteries 

complied with postal regulations and that he was working with Matt Pisoni and Victor Ramirez.  

Id. at 1-2.  Those communications between Kosakowski and Inspectors Guerrero and Fernandez 

were memorialized in a May 21, 2013 “Memo to File” (ECF No. 709-12) that was thereafter given 

to Inspector Masmela long before Leon’s initial interview because he was the investigative team 

member handling the investigation concerning Pisoni and Ramirez.25 

                                                 
after his August 2011 billing. 

24 Although the phrasing of the defendants’ motion misleadingly suggests that the “retired 
postal inspector . . . was helping the defense” during the time of these criminal proceedings, ECF 
No. 697 at 43, nothing in the record shows that Kosakowski had anything but historical, pre-
indictment involvement with the defendants, and the defendants have never contended otherwise.  
Indeed, the defendants presented testimony through attorney Birnbaum that defendant Pisoni had 
engaged Kosakowski “briefly” for business consulting purposes and that Birnbaum had reviewed 
the report that Kosakowski authored “somewhere between 2009 and 2013, 2014,” ECF No. 538 at 
22, that is, well before the indictment and the arrests in this case. 

25 The May 21, 2013 “Memo to File” was scanned for inclusion in Inspector Masmela’s case 
files on November 21, 2014.  See ECF No. 709-13. 
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 Although the defendants claim that it is “new evidence” that Leon informed the 

government about what Pradel told the other defendants regarding retired inspector Kosakowski, 

see ECF No. 697 at 43, the record in this case has for years revealed that Leon told the government 

that Pradel had instructed the other defendants not to mention retired inspector Kosakowski, see, 

e.g., ECF No. 162-4 ¶¶ 88-89, and that information has been the subject of multiple prior defense 

motions seeking relief from this Court, e.g., ECF No. 411 at 13 & n.18; ECF No. 238 at 10, as well 

as multiple rulings denying that requested relief.  It is not “newly discovered” evidence. 

   

 

 

 

   

   

 

     

 

 

 

 

   

   

 

     

 

 

  Both Masmela’s 
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recollection and the facts are .  See also, e.g., ECF No. 709-14 (forwarding ECF 

No. 709-12 “which shows that we were very well aware [of] Jerry Kosakowski being hired by 

Birnbaum years prior to the indictment”).   

 

    

 

 

 

 

 In any event, the defendants can establish no prejudice whatsoever in connection with 

Kosakowski or what the government learned about him.  The only evidence presented at trial 

involving former inspector Kosakowski was defense-favorable information elicited by Pisoni’s 

counsel from attorney Robby Birnbaum.  Through Birnbaum’s unrebutted testimony about 

Kosakowski, the defense suggested that the former postal inspector had identified no problems 

with Pisoni’s business activities.  ECF No. 538 at 21-23.  Birnbaum testified that Pisoni had 

wanted to hire a consultant to help improve mailing processes and so he briefly hired ex-postal 

inspector Kosakowski.  Id. at 21-22.  Birnbaum later saw the report that Kosakowski had 

authored for Pisoni sometime “between 2009 and 2013, 2014, probably.”  Id. at 22.  According 

to Birnbaum, there was nothing in that report that led him to alter any of his advice to Pisoni 

regarding his business.  Id. at 23.  More specifically, that report did not lead Birnbaum to advise 

Pisoni that he needed to review any flyers or make any changes in their language or that Pisoni 

should either make changes to his business or get out of the business.  Id. at 23.  Finally, the 

government did not cross-examine Birnbaum regarding his assertions about Kosakowski, did not 

call Kosakowski as a witness, whether in rebuttal or otherwise, and did not present any evidence 

to challenge Birnbaum’s defense-favorable account concerning Kosakowski.  The jury was thus 

presented with nothing but the unchallenged defense-favorable account that the defense had 
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elicited concerning Kosakowski.26 

  (2) Pisoni’s “Defense Theory” About 
   the Criminal and FTC Investigations  

 The defendants also claim, without any elaboration or explanation, that Leon shared a 

“post-indictment” theory with the government when he “told the agents that ‘Pisoni had a theory 

on how the criminal investigation and the FTC investigation would play out.’”  ECF No. 697 at 

43 (citing only a pre-trial filing and a pre-trial hearing).  Beyond failing to identify the existence 

of any new evidence to support this claim, the defendants do not bother to identify the privileged 

defense theory that was supposedly disclosed by Leon.  Agent Burnham testified during the pre-

trial hearings, however, that Leon “didn’t really say much more than that,” except that Pisoni 

apparently “thought the criminal investigation may go away and the FTC investigation may stick.”  

ECF No. 227 at 134-35. 

 Yet, even before they were indicted, the defendants had already informed the government 

that they sought a resolution in which the government did not proceed with the criminal 

prosecution of the defendants and instead pursued a “non-criminal” resolution in which the 

defendants would be willing to “consent to any reasonable judgments or orders” in the FTC’s civil 

case.  ECF No. 709-5 at 28; see also ECF No. 709-7 at 1 (post-arrest defense “request and 

suggestion that this matter proceed against the corporations, as previously discussed, as opposed 

to any of the named individuals,” and allow the four defendants to simply “be subject to the current 

Federal Trade Commission proceeding and whatever occurs in that venue”).  Moreover, more 

than eight months before the government interviewed Leon, the interplay between this criminal 

case and the FTC civil proceedings had already largely played out; the FTC proceedings were 

                                                 
26 No evidence about any “unfavorable report” by Kosakowski, as referenced in the 

defendants’ motion, see ECF No. 697 at 45, was ever presented to the jury.  On the contrary, the 
jury only heard testimony that Pisoni sought Kosakowski’s assistance to improve his business and 
that Kosakowski generated a report that Birnbaum found consistent with his legal advice to Pisoni. 
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stayed pending the end of the criminal proceedings against the defendants.  ECF No. 709-15.27  

The claim that Leon disclosed some privileged defense theory to the government about how the 

criminal investigation and the FTC investigation would play out is simply not borne out by the 

record. 

  (3) “Defense Theory” About Government’s  
   Knowledge Concerning United Kingdom Seizure  

 Again pointing to no new evidence, the defendants also argue that the government accepted 

the “blatant sharing of privileged defense strategy” because, when the government questioned 

Leon about his knowledge of a mail seizure in the United Kingdom, either Leon or his counsel 

mentioned that the defense believed the government did not know whose mail had been seized.  

ECF No. 697 at 43-44 (referring to pre-trial filing and citing pre-trial hearing).  The government’s 

knowledge concerning the United Kingdom mail seizures, however, originated from the law 

enforcement authorities in the United Kingdom who had made the seizures and investigated the 

underlying mailings.  Indeed, Constable Jane Kilduff of the Metropolitan Police in the United 

Kingdom signed a declaration on October 8, 2014 in which she explained her investigation and 

how she traced the seized mailings to defendant Pradel and various of the defendants’ companies 

through Express Postal Options, which had shipped the mailings to the United Kingdom for its 

clients.  ECF No. 709-19.  That declaration was publicly filed on May 18, 2015 in the FTC’s 

civil case against the defendants as an exhibit in support of the FTC’s motion for a temporary 

                                                 
27 The stay in the FTC civil case had initially allowed civil discovery to proceed against third 

parties, but after the FTC notified the prosecutors in this case on February 1, 2016 that the 
defendants were seeking to take the depositions of potential witnesses in the criminal case, see 
ECF No. 709-16, the government contacted defense counsel on February 10, 2016, informed them 
that the government intended to intervene in the FTC case to request a stay of civil discovery until 
after the criminal case, and requested their position on the government’s proposed motion, ECF 
No. 709-17.  The defendants voiced their opposition to that stay on February 10-11, id., and when 
the defendants thereafter served notices of those civil depositions, the government sought and 
obtained a stay of the remaining discovery in the FTC’s civil case, ECF No. 709-18. 
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restraining order and preliminary injunction.28  Id. 

 At trial, moreover, the evidence concerning those United Kingdom seizures came from the 

sources identified in that declaration: Constable Kilduff, who testified about the United Kingdom 

seizures and her investigation and tracing of the mailings, see ECF No. 533 at 37-53, 60-79, and 

an account executive working at RR Donnelly (who previously worked at Express Postal Options, 

which was acquired by RR Donnelly in 2012), who testified about the mailings seized in the United 

Kingdom and the RR Donnelly/Express Postal Options clients and related companies and 

individuals involved in those seizures, see ECF No. 532 at 29-65, 79-106.  Even if the defense 

had at one time believed that the government did not know who was associated with the mail 

seized in the United Kingdom, any such mistaken belief could hardly have amounted to a protected 

defense theory.  Regardless, the government’s knowledge and evidence concerning the United 

Kingdom seizure had nothing to do with any information provided by Leon; that knowledge 

predated the government’s interview of Leon and was based on the investigative work of British 

law enforcement authorities.  Leon simply disclosed no “privileged defense strategy” to the 

government, and the government made no use of any misunderstanding that the defense may or 

may not have had concerning the government’s knowledge. 

 d. Claims Regarding Post-Indictment Section of MOI 

 Again relying only on testimony from pretrial hearings and Agent Burnham’s report of the 

government’s February 17, 2016 interview of Leon—a report which the defendants obtained and 

filed before those pretrial hearings, ECF No. 162-4—the defendants argue that the “Post 

Indictment” title that Burnham used for a section of his report and the content of that section 

establish that the government was knowingly accepting post-indictment privileged information 

                                                 
28 The government also provided the defendants with criminal discovery concerning the 

United Kingdom seizures and the Kilduff information in July 2015.  See, e.g., ECF No. 73 at 2; 
ECF No. 709-20; ECF No. 227 at 35-36. 
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from Leon.  ECF No. 697 at 44-45.29  While Burnham’s MOI indeed contained a section that he 

described at a pretrial hearing as “a section referring to information provided that took place post 

indictment,” Burnham also explained that the section addressed non-substantive, non-evidentiary 

post-indictment matters such as the possibility of codefendants fleeing, and that much of the 

information in that section of his report actually addressed pre-indictment matters.  ECF No. 227 

at 133-34.  Indeed, Burnham stated that it had been “error on [his] part” to include those items 

under a post-indictment label, ECF No. 227 at 135, and, contrary to defendants’ contentions, a 

review of that section of the report demonstrates that it does not address post-indictment privileged 

information or case strategy, ECF No. 162-4 at 8-9 ¶¶ 65-71; see also supra at 57-58 (explaining 

that Leon’s report that Pisoni had a theory on how the criminal investigation and the FTC 

investigation would play out was not a disclosure of privileged defense information).30 

 e. Information about Witness Identities and Details 

  (1) Dawn Coletta 

 Unlike all the other individuals the defendants named in Section A.2.e. of their motion, 

only Dawn Coletta actually testified at trial.  The defendants ignore Coletta’s trial testimony 

(ECF No. 531 at 10-143; ECF No. 532 at 12-14), not even mentioning that she did in fact testify.  

Instead, they argue that “the Government may have known about witness Dawn Colleta [sic], but 

only after meeting with Leon in February did it choose to interview her.”  ECF No. 697 at 47.  

They cite to  

 and 

                                                 
29 The defendants make no effort at all to even create the appearance that this claim is based 

on  newly discovered evidence, and since it is not, this claim cannot serve as a basis for relief 
under Rule 33(b)(1). 

30 The defendants again reference Pisoni’s statements about former postal inspector 
Kosakowski to claim that the government was accepting privileged post-indictment information.  
ECF No. 697 at 45.  As explained earlier, see supra at 54-57, the information concerning 
Kosakowski, who had approached and communicated with postal service inspectors, was not 
privileged post-indictment information or strategy. 
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conclude their argument by claiming that “[t]he difficulty of untangling all of this is precisely why 

the prosecution team should have been disqualified.”  Id. at 47. 

 In reality, a review of Coletta’s trial testimony shows that nothing needs “untangling” 

because there is nothing to this defense argument.  The Court heard Coletta’s testimony at the 

trial, and in essence, she told the jury that during her approximately two years working for the 

defendants, from her hiring in the summer of 2009 through her termination in 2011, her primary 

and at times exclusive contact was John Leon. 31   Coletta’s testimony shows that Leon’s 

knowledge of Coletta and her work was based on his role as her primary point of contact while she 

was employed by the defendants.  The defendants cite absolutely nothing to the contrary because 

Coletta’s trial testimony so thoroughly lays out the leading role Leon played with her.  

 For example, when AUSA Davidson asked her who John Leon was, she testified, in 

relevant part, that “when I came about to discuss with Mr. Pisoni working for him again, he said 

that Mr. Leon—he asked me if I remembered Mr. Leon.  I said, yes, of course.  He said that he 

was going to hand me over to Mr. Leon and that he would be handling the travel arrangements and 

the set up in the Bahamas” and then added “Startup. Startup. That was [Leon’s] job. Sorry.”  ECF 

No. 531 at 31-32.  Throughout her testimony, it was very clear that she worked primarily with 

Leon, and that her interactions with Pisoni and Pradel almost always included Leon. 

 Among other illustrative points, Coletta testified that: Leon directed her to open a corporate 

entity of her own to be paid through, helped her set it up, and paid for it, ECF No. 531 at 38-39, 

124; she “work[ed] closely with Mr. Leon” doing pre-production work in the Bahamas, id.at 45; 

she “reported to Matthew Pisoni, John Leon, Marcus Pradel and another gentleman I had limited 

contact with,” id. at 46; Leon explained the role of the barcode on each piece of mail being sent 

                                                 
31 In July 2007, Coletta interviewed with and was hired by a company run by defendant Pisoni 

and a partner named Erick Weitz that engaged in the sweepstakes business.  ECF No. 531 at 11-
13.  She met John Leon during her interview.  Id. at 12.  Pisoni and Weitz split up two months 
later, id. at 21, and Coletta remained with Weitz’s company until she was laid off in May 2009,  
id. at 23.  She then reached back out to Pisoni, who hired her to work in the Bahamas to further 
the sweepstakes business and supposedly to handle other business ventures.  Id. at 23-27. 
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out, id. at 47; Leon told her to use the fake name “Collette Tremblay” when dealing with the 

printers doing their mailers, id. at 53; in the summer of 2009, she obtained a virtual London address 

for the company at Leon’s request, id. at 70; Leon directed her to use the “virtual address in 

England” when dealing with John Evans at Silver State Print Mail (“Silver State”) and to never 

tell Evans that they were actually located in the Bahamas, id. at 54-55; when there was a 

teleconference about a problem with the wording of the mailers, “John called me and then the other 

partners were on but not as long,” id. at 61; Leon told her to come up with an entity name they 

could use with billing for Silver State, id. at 71; “[m]ost of my communication was with John 

Leon” concerning the problems and stress she was having with a new printing company they were 

using that led to her being let go in April or May 2011, id. at 86; for one or two months, Leon 

asked her to send him a weekly report showing the response rates to the mailers sent out, id. at 

108; and the fulfillment side of the business “was an outsource company I was told by John Leon,” 

id. at 113-14. 

 Coletta’s trial testimony makes it clear that she dealt primarily with Leon during the 

conspiracy, and that Leon, among the defendants, was the one with the most first-hand knowledge 

of her activities.  Leon’s knowledge about Coletta was simply not privileged defense information, 

and as a result, it was perfectly appropriate for him to share that knowledge with the government.  

There is nothing difficult or tangled about the fact that the defendants can show neither foul nor 

prejudice relating to Dawn Coletta. 

  (2) Sheldon and Andrew Lustigman 

 The defendants argue that Sheldon and Andrew Lustigman are two individuals whose 

“identity” or “information” Leon shared with the government but about whom Leon was aware 

solely through his interactions with the defendants and their counsel.32  ECF No. 697 at 45.  

                                                 
32 The defendants’ claim about the Lustigmans is not based on any newly discovered evidence 

and has in fact been raised by the defendants on prior occasions.  See, e.g., ECF No. 226 at 95-
98; ECF No. 227 at 37, 120-21; ECF No. 162-4 at ¶ 87; ECF No. 238 at 9; ECF No. 411 at 13 
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Leon, however, only told the government about Sheldon Lustigman, an attorney who had 

previously represented the conspirators and about whom Leon had learned during the conspiracy.  

ECF No. 198 at 26; see ECF No. 162-4 at ¶ 87; ECF No. 227 at 120-21; ECF No. 709-21 at 1; 

ECF No. 709-22 at 5-6.33  Indeed, Omar Johansson, Leon’s attorney, maintained in court filings 

that Leon knew about Lustigman during the conspiracy and that contentions to the contrary were 

a “[b]old face lie to the Court.”  ECF No. 337 at 4; see also ECF No. 709-21 at 1; ECF No. 709-

22 at 5; ECF No. 226 at 97-98 (concession by Pisoni’s counsel that he “c[ould]n’t guess” whether 

Lustigman was discussed with Leon during the conspiracy).  Leon, however, had not mentioned 

Andrew Lustigman to the government because he apparently only learned about him after the 

conspiracy during conversations with defense counsel.  ECF No. 198 at 26, 28; ECF No. 709-22 

at 5-6.34 

 In any event, the defendants have identified no prejudice whatsoever as a result of any 

disclosure about either Sheldon or Andrew Lustigman, and they have in fact suffered no prejudice.  

The only evidence at trial about any Lustigman came through the testimony of attorney Robby 

Birnbaum.  Birnbaum simply testified that there were “multiple” Lustigmans who were attorneys 

and who were competitors of his and with whom he sometimes worked.  ECF No. 538 at 46.  

Birnbaum further testified that he did not know the Lustigman name in connection with Pisoni, 

that he had no recollection of Pisoni ever saying that he had any lawyer other than Birnbaum, and 

that Pisoni never mentioned Sheldon Lustigman to Birnbaum “between 2008 and 2013” while 

                                                 
n.17.  It thus cannot serve as a basis for Rule 33(b)(1) new trial relief. 

33 Notably, facts concerning a client’s retention of an attorney and the existence of an 
attorney-client relationship are not ordinarily privileged information.  See, e.g., In re Grand Jury 
Proceedings, 689 F.2d 1351, 1352 (11th Cir. 1982); see also, e.g., Barr v. Ewing, 774 F. App’x 
547, 551 (11th Cir. 2019); Crawford v. McColister’s Transp. Sys., 2013 WL 5687861, at *2 (S.D. 
Fla. Oct. 2, 2013) (“the existence of an attorney client relationship is not usually itself privileged”). 

34 In actuality, Andrew Lustigman’s role in the case was revealed to the government by 
defense counsel in their motion to dismiss.  ECF No. 162 at 8-9; ECF No. 162-6.  Before that 
disclosure, the government only knew about Sheldon Lustigman and had only mentioned him 
when communicating with the defense.  See ECF No. 162-5. 
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Birnbaum was representing Pisoni.  Id.  That testimony went unchallenged by the government, 

and the government never introduced any testimony or evidence concerning the Lustigmans.  The 

Lustigmans simply had no impact on the defendants’ trial or the jury’s verdict.  Any evidence 

concerning the disclosure of the Lustigmans to the government is simply not evidence such that a 

new trial would probably produce a different result. 

  (3) Naoko Cook 

 The defendants argue, see ECF No. 697 at 46, that Leon provided the government with 

privileged joint defense information about Naoko Cook that they claim alerted the government to 

look for a mid-2014 email in which Cook had, according to defendant Pradel, written “something 

along the lines of, ‘Hey, I really enjoyed you guys, working with you. And if there is anything that 

I can ever do to help, please let me know,’” ECF No. 226 at 204.35  While the defendants 

acknowledge that the government possessed that email before its initial interview of Leon, they 

nonetheless argue, without any support whatsoever, that the government merely had that email “as 

part of its millions of discovery pages” and had not identified or appreciated that email’s 

significance until they interviewed Leon.  ECF No. 697 at 46.  That is demonstrably false. 

 The agents in this case interviewed Naoko Cook on March 24, 2015, nearly a year before 

they interviewed John Leon.  ECF No. 709-23.36  During that interview, they discussed with 

Cook that after she was laid off in 2014, she had subsequent communications with Pradel, and 

Pradel thereafter emailed her an affidavit to sign.  Id. at 5 ¶¶ 39-40.  About midway through that 

interview, the case agents had Cook forward the relevant string of post-layoff email 

communications with Pradel to Inspector Masmela, who then forwarded the email string to Agent 

                                                 
35 As with most of the defendants’ claims, this claim is not based on any newly discovered 

evidence and has in fact been raised by defendants on prior occasions.  See, e.g., ECF No. 226 at 
44-45, 202-04; ECF No. 227 at 39-43, 54-55, 64-65, 131, 179-80; ECF No. 238 at 12.  It cannot 
serve as a basis for Rule 33(b)(1) new trial relief. 

36 As defendant Pradel acknowledged during his pre-trial testimony, the government had even 
disclosed to the defense by August 2015 that Naoko Cook was a potential government witness.  
ECF No. 226 at 203-04. 
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Burnham.  Id. at 5; ECF No. 709-24 (Naoko Cook email).  That email string, which the agents 

had already identified and collected as a significant communication between Cook and Pradel, was 

the email communication that began with Cook writing to Pradel on May 20, 2014, saying, “Just 

wanted to let you know that if you need any help, I’m available.”  ECF No. 709-24.  Leon 

simply played no role in the government’s acquisition of that email or its appreciation that the 

email was significant. 

 In any event, the defendants can establish no prejudice of any kind in connection with 

Naoko Cook or that email.  Naoko Cook never testified at the trial in this case, and while she was 

mentioned during a mere 6 pages of trial testimony, those trial references involved nothing more 

than an unrelated email in which Cook had been discussed by others, testimony that a witness 

never met Cook and that Pisoni had not mentioned Cook to that witness, and another unrelated 

email in which Cook was merely one of several recipients.  ECF No. 528 at 55-57, 73, 185-86. 

  (4) Passadore, Houle, Breen, Magellan, Global Collect 

Renee Passadore (“Passadore”), Josh Houle (“Houle”), Daniel Breen (“Breen”), 

“Company Magellan” (“Magellan”), and Global Collect are five of the individuals and entities 

whom Leon supposedly identified or provided information about.  ECF No. 697 at 45.  The only 

elaboration the defendants provide about them is that “the MOI [of the July 12, 2016 debriefing of 

Leon] reveals that Leon provided information concerning various individuals and entities (Renee 

Passadore, Josh Houle, Daniel Breen, Magellan, and Global Collect) about which he had no 

independent knowledge other than what was gleaned during joint defense meetings.”  Id. at 46-

47.  Since this MOI had been provided to the defendants prior to the pre-trial evidentiary hearing, 

this claim clearly is not based on newly discovered evidence.37  However, even beyond that, the 

                                                 
37 July 12, 2016 was not the first time that Leon talked about Passadore, Houle, Breen, or 

Magellan in a debriefing.  The MOI of Leon’s February 17, 2016 initial debriefing also reflects 
that he provided information about all four of them that day.  ECF No. 162-4 at ¶¶ 13-14, 21, 23, 
51, 70, 72-73.  The defendants also raised this issue in their attempt to disqualify the prosecution 
team, ECF No. 238 at 10-12, and cited to Leon communicating information about Passadore and 
Houle in connection with their motion for judgment of acquittal.  ECF No. 411 at 14 n.20. 
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defendants make no effort to satisfy their burden to establish prejudice.  They do not specify the 

supposedly privileged information that Leon shared, nor do they explain how it prejudiced them.  

Whatever their unspecified complaints may be, the defendants cannot meet their burden because, 

as will be explained below, the government was well aware of these individuals and entities and 

their activities long before Leon began cooperating. 

   (A) Passadore 

As the examples set forth below will show, the government was well aware of Renee 

Passadore and her role in this scheme long before February 17, 2016.  ECF No. 709-25 is a 

composite sample of the account records provided by Bank of America on September 11, 2012, 

and June 14, 2013, in response to an August 10, 2012, grand jury subpoena requesting account 

records for various corporate entities involved in the fraud, including RMP Consulting LLP 

(“RMP”).  Of particular relevance, the September 11, 2012 production included the signature card 

for RMP, which listed Passadore as the sole signatory, ECF No. 709-25 at 14, and checks from 

MCP Marketing Activities to RMP.  Id. at 22, 24, 26.  In a similar early vein, ECF No. 709-26 is 

a sample of the records Bank of America provided on January 29, 2014 in response to a grand jury 

subpoena seeking records for two specific accounts that Passadore maintained in her personal 

capacity, as well as accounts for RMP and other entities.  Id. at 2, 4. 

The FTC also was providing the prosecution team with information about this scheme prior 

to the return of the Indictment in May 2015, and this included information about Passadore.  For 

example, on January 6, 2015, FTC Investigator McKenney forwarded Inspector Masmela a 

spreadsheet he had received from Language People, a translating firm, showing all the translation 

jobs it had done for Magellan Mail.  That spreadsheet was replete with references to Renee 

Passadore and Magellan Mail as the client for these jobs, with the email address of 

renee@magellanmail.com.  This email and the attached spreadsheet are ECF No. 709-27. 

Another example of the depth of the government’s knowledge about Passadore and her role 

well in advance of Leon’s first debriefing is ECF No. 709-28, an April 29, 2015 email from Global 
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Collect’s counsel, Daniel Peshkin, to Agent Burnham.  Mr. Peshkin’s email forwarded a 

November 24, 2010 email from a Global Collect account manager to Marcus Pradel, copying 

Renee Passadore, with a subject line of “New Bulk Check Accounts.”  The email provided 

detailed “Bulk Check Processing Instructions” for the defendants to follow in providing checks to 

Global Collect for processing.  Reflecting the broad international scope of the defendants’ fraud 

scheme, the email provided specific codes to be used for five different international currencies.  

This extensive knowledge about Passadore was on display in Agent Burnham’s Affidavit 

(ECF No. 18-1) in support of the United States’ Ex Parte Motion for Entry of Post-Indictment 

Protective Order and Incorporated Memorandum of Law (ECF No. 18), which was filed on May 

22, 2015.  In particular, paragraphs 11-18 of the affidavit describe in detail the role of the RMP 

Consulting account and the “unindicted individual” who handled money movements through that 

account to promote the scheme and allow the defendants to conceal themselves.  As the bank 

records previously obtained had shown, the “unindicted individual” was Passadore, as reflected in 

the RMP Consulting bank records where Passadore was listed as the sole signatory for the account.  

See ECF No. 709-25 at 14.  That is confirmed by the detailed 51-page written submission 

provided to the government on July 2, 2015, by Richard Schonfeld, the attorney who represented 

Passadore in her efforts to unfreeze at least some of the money in that account.  ECF No. 709-29 

(relevant excerpts from Schonfeld letter relating to Passadore and RMP Consulting).  In his 

presentation, he attached Bank of America account records from the RMP Consulting account and 

he refers to that account as “Ms. Passadore’s business account.”  Id. at 1, 5-10. 

These examples show the government’s extensive knowledge of Passadore and her role 

long before February 17, 2016, confirming the correctness of the Court’s previous rulings denying 

the defendants dismissal or a new trial.  

   (B) Houle 

The investigative record of this case also shows that the government was well aware of 

Houle’s activities well in advance of February 17, 2016, the date of Leon’s initial debriefing.  One 
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early example of the government’s knowledge of Houle is reflected in ECF No. 709-30, a 

November 26, 2012 email that Inspector Masmela received from the owner of Western Mailing 

Services (“Western Mailing”) attaching a work order and items to be printed from one of the 

defendants’ entities.  The work order reads “Pan Allied Job work order from Jay and Maria c/o 

Magellan Mail Jay@magellanmail.com maria@magellanmail.com.”  Id. at 2.  As will be 

explained below, Houle was using the name “Jay” in connection with this conspiracy.  

Additional information relating to Houle’s role with Magellan Mail is contained in the 

Language People spreadsheet, ECF No. 709-27, which is replete with references to Jay and 

jay@magellanmail.com, as well as to Renee Passadore and renee@magellanmail.com.  Jay was 

listed as the client on many of Magellan Mail’s orders, and Jay’s contact phone number was listed 

as ( ) XXX-7850, the Verizon mobile number of Joshua Houle.  Id. at 1. 

The government also knew other aspects of Houle’s involvement prior to Leon 

cooperating, particularly Houle’s role with Top Dog Promotions LLC (“Top Dog”), an entity used 

by the defendants to further their fraud.  ECF No. 709-31 is a sample of Bank of America records 

provided on January 29, 2014 in response to a grand jury subpoena seeking records for a number 

of entities, including Top Dog.  These records include the account’s signature card and account 

agreement, showing Houle as the sole signatory, id. at 5-7; Top Dog’s articles of incorporation, 

listing Houle as the sole individual associated with Top Dog, id. at 8; and a series of checks from 

MCP Marketing to Top Dog, which were deposited into the Top Dog account, including three 

endorsed with the signature of “Josh Houle.”  Id. at 9-29.  

On June 30, 2015, the government ran an Accurint report on Houle (ECF No. 709-32 

(excerpted report)), which confirmed and expanded the government’s knowledge of Houle.  

Among other information, the report confirmed Houle’s Las Vegas address, id. at 2-3, listed his 

position as “Managing Member” of Top Dog Promotions LLC, id. at 4, and identified Renee 

Passadore as a possible associate who shared Houle’s current and prior residential address, id. at 

6. 
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Finally, on February 8, 2016, Agent Burnham and Inspector Masmela approached Houle 

at his Las Vegas home, which was the same residence listed for him and Passadore in the Accurint 

report.  During this encounter, Houle acknowledged with a nod that he worked at Magellan Mail, 

and he gave the agents his phone number, which was the same phone number used by “Jay” at 

Magellan Mail.  ECF No. 709-33, see ECF No. 709-27 at 1. 

The above examples show the government’s early and deep knowledge about Houle, dating 

back to 2012.  The defendants thus cannot meet their burden of showing prejudice.  

   (C) Breen 

Not only was Breen mentioned in the MOIs of the February 27, 2016, and July 12, 2016 

debriefings of Leon, Pisoni’s counsel actually asked Inspector Masmela to confirm that Leon told 

him that he (Leon) could not reach Breen and therefore could not cooperate against him like he 

could against Garcia.  ECF No. 226 at 165.  This shows Leon’s discussion of Breen during 

debriefings certainly is not newly discovered.  This, combined with the fact that the government 

knew of Daniel Breen as early as 2014, shows that the defendants cannot meet their burden of 

establishing prejudice. 

Long before Leon ever started cooperating, the government was aware that Breen 

controlled Global Consultants, an entity that was involved in the defendants’ fraud scheme.  An 

example of the government’s early knowledge is ECF No. 709-34, a sample of Bank of America 

records provided on February 12, 2015 in response to a grand jury subpoena seeking records for 

Global Consultants and “Daniel W. Breen.”  These records include the subpoena and list of 

records requested, dated January 26, 2015, the transmittal letter from Bank of America, and Global 

Consultants checks signed by Breen in 2010.  Prior to indictment, the government also had 

obtained the rental agreement and supporting documents showing that Breen rented and controlled 

the Mail Boxes Etc. private mailbox in New Jersey that was used by Global Consultants to receive 

mail in furtherance of the scheme.  These records, ECF No. 709-35, include the “Mailbox Service 

Agreement” signed by Breen, id. at 4-6, the Mail Boxes Etc. information sheet identifying Breen 
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as the Boxholder and his company as Global Consultants, id. at 1, and copies of the driver’s license 

and vehicle registration Breen presented as proof of identity when he rented the mailbox, id. at 3. 

Just as important, the government also was aware that Breen was playing a crucial role in 

this conspiracy using the alias “Tim James.”  Before February 17, 2016, the date Leon started 

cooperating, the government had determined that Tim James actually was Breen and had obtained 

information from the FTC in 2014 about “Tim James” and his role in the fraud.  This information, 

including information that the FTC obtained from the Vancouver Police Department, included 

email traffic among Breen (using the alias Tim James), Leon, and the other defendants.  ECF No. 

709-36 is a string of three emails dated between October 29, 2010 and November 1, 2010, 

addressing the need to replace one of the postal boxes that the defendants used in Vancouver, 

Canada in furtherance of the fraud.  The three emails all include Breen (using the Tim James 

alias), Leon, Ramirez (using the Processor@hush.ai address), Pisoni, and Pradel.  This email was 

among the records made available in the first response to the Standing Discovery Order, long 

before Leon began cooperating.  

As these examples make clear, the government was well versed in Breen’s activities before 

Leon cooperated.  In addition, as ECF No. 709-36 highlights, Leon was dealing with Breen and 

the other defendants as a group in 2010, showing his extensive first-hand contemporaneous 

knowledge of Breen’s involvement in the scheme.  All this shows that the defendants cannot 

satisfy their burden of establishing any prejudice relating to Breen. 

   (D) Magellan 

As the following examples from the record in this case and the public filings in the related 

FTC civil case will show, the government had extensive knowledge of Magellan and its role in 

this fraud long before Leon began to cooperate on February 17, 2016.38  ECF No. 709-37 consists 

of emails dated November 1, 2012 and November 2, 2012 sent from Julie Corbett of Global Postal 

                                                 
38 This entity was at various times known or referred to as Magellan Mail and/or Magellan 

Marketing, and the scheme also used the domain name of magellanmail.com. 
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Solutions to Inspector Masmela.  The defendants, through their entity Palm Analytics Consulting, 

contracted with Global Postal Solutions to provide international mailing services, and the 

November 2 email includes a screenshot from their billing system showing Victor Ramirez as the 

company’s contact person with the email address billing@magellanmail.com.  Also in November 

2012, ECF No. 709-30 includes a Western Mailing Services work order for the scheme that read 

“Pan Allied Job work order from Jay and Maria c/o Magellan Mail Jay@magellanmail.com 

maria@magellanmail.com.”  Id. at 2. 

Along with collecting records, the case agents also interviewed witnesses who gave 

information about Magellan and other parts of the defendants’ scheme.  One such witness was 

Amy Loukonen, who worked for Language People.  Agent Burnham interviewed her by phone 

on November 14, 2014, and Ms. Loukonen reported that she did work for Mail Tree, Magellan, 

and Spin Mail, that they were required to pay in advance, which was unusual, and that “the 

translations being done for the companies were sketchy.”  ECF No. 709-38 at 2. 

Extensive information about the Magellan entities also was provided by the FTC during 

this investigation, and “MCP Marketing Activities, LLC d/b/a Magellan Mail and Magellan 

Marketing” actually was a defendant in the civil complaint the FTC filed against Pisoni, Pradel, 

Leon, Ramirez, and their multitude of interrelated companies.  That Complaint for Permanent 

Injunction and Other Equitable Relief in Case No. 15-61034-CIV-COHN was filed on May 18, 

2015 (ECF No. 709-39) along with the FTC’s supporting Memorandum of Points and Authorities 

(ECF No. 709-40).  It describes the scheme in detail, including the roles of MCP Marketing d/b/a/ 

Magellan Mail and Magellan Marketing and the defendants’ other entities. 

Significantly, the FTC was providing the prosecution team with this information long 

before its civil filings.  For example, Magellanmail.com is mentioned in a November 27, 2013, 

email from FTC Investigator McKenney to the case agents.  ECF No. 709-41.  That email, 

discussed infra at 77, states in relevant part: “Maria Cantu (maria@magellanmail.com) is the 

contact on accounts Alpha Issuance Services; and Belding, Adams & Morris (BAM).  Matthew 
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Pisoni was once listed as the registrant of the domain Magellanmail.com.  Thus those accounts 

with Cantu as the contact appear related to or part of the Mail Tree operation.”  Similarly, ECF 

No. 709-27 includes the spreadsheet from Language People showing all the jobs it had done for 

Magellan Mail. 

As these exhibits illustrate, the defendants’ claim that they were somehow prejudiced by 

some unspecified thing that Leon may have told them about “Magellan” is another claim 

completely devoid of any substance. 

   (E) Global Collect 

Long before Leon began to cooperate, the government was well aware of Global Collect, 

an international payment processing company headquartered in the Netherlands, and how the 

defendants used their services to further their fraud.  The government’s extensive knowledge 

regarding Global Collect was laid out in May 2015 in ECF No. 18-1, which included a detailed 

description of how the defendants used Global Collect to collect, process, and move the millions 

of dollars the defendants defrauded out of victims around the world.  Id. at ¶¶ 8-22. 

Although this affidavit alone should be sufficient, there are other even earlier examples 

showing the government’s knowledge of Global Collect’s identity and role.  For example, ECF 

No. 709-42 is a composite exhibit including documents from Global Collect’s May 5, 2014 and 

August 20, 2014 responses to a grand jury subpoena.  Those responses included a November 26, 

2012 letter from defendant Pisoni, as President of Mail Tree, giving Global Collect instructions to 

send weekly wires of collected funds to Mail Tree’s TD Bank account, id. at 4, a copy of a Mail 

Tree TD Bank monthly statement, id. at 5-6, and transmittals describing the records provided with 

each response, id. at 1-3, 15-16.  These May and August 2014 responses were just two of the 

many sets of records provided by Global Collect throughout the investigation.  In addition, ECF 

No. 709-28, provided to Agent Burnham on April 29, 2015, forwarded a November 24, 2010, 

email from Global Collect to defendant Pradel that provided detailed “Bulk Check Processing 

Instructions” for the defendants to follow in providing checks to Global Collect for processing and 
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that reflected the broad international scope of the defendants’ fraud scheme. 

Even this limited sample shows that the government was well aware of and extremely 

knowledgeable about Global Collect long before Leon began to cooperate.  In contrast, the 

defendants cite nothing that would allow them to meet their burden of establishing prejudice. 

  (5) Spin Mail, Kramer, Brown, Rua, DIC, BAM 

In Section A.2.e., the defendants claim that Leon shared with the government the “identity” 

and/or unspecified “details” about “Company Spin” (an entity actually known as Spin Mail), Scott 

Kramer, Konrad Brown, Marvin Rua, “Company DIC” (an entity actually known as Denarius in 

Cash), and “Company BAM” (an entity actually known as BAM or Belding, Adams & Morris), 

which he supposedly only learned through his interactions with his codefendants and their 

attorneys.  ECF No. 697 at 45.39  Beyond the fact that these claims are not based on newly 

discovered evidence, the defendants make no effort to satisfy their burden to establish prejudice.  

They do not specify the purported privileged information that Leon shared, nor do they explain 

how it prejudiced them or how that evidence could possibly produce an acquittal in a new trial.  

Regardless, the defendants cannot meet their burden because the government was well aware of 

the identity and activities of these individuals and entities long before Leon began cooperating. 

   (A) Spin Mail 

The claim that the defendants were prejudiced because Leon revealed the identity or some 

unspecified details about Spin Mail appears to be frivolous.  Spin Mail was one of the companies 

the defendants used to perpetrate the fraud in this case, as reflected by the fact that it is named 

along with the defendants and other entities in six of the first seven paragraphs of the Indictment.  

ECF No. 3 at ¶¶ 1-3 & 5-7.  This fact alone is dispositive.  However, numerous other examples 

show that the government was extremely familiar with Spin Mail long before February 17, 2016.  

                                                 
39 This claim is not based on any newly discovered evidence, as the defendants were aware 

of this information prior to the pretrial evidentiary hearing, and have raised it previously.  See, 
e.g., ECF No. 162-4 at 5, 7, 10-12; ECF No. 238 at 10.  As a result, this information cannot serve 
as a basis for Rule 33(b)(1) new trial relief. 
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For example, in October 2013, the government received records from TD Bank in response 

to a subpoena for account records of Marcus Pradel and Matthew Pisoni and any entities associated 

with them.  These bank records included a signature card for an account in the name of Spin Mail, 

identifying Pradel as the account’s signatory.  ECF No. 709-43.  Numerous witnesses also 

provided detailed information about the workings of Spin Mail long before February 2016.  Felita 

Carreras, who was hired at Spin Mail by Pisoni in 2009 and worked there until 2014, was one such 

individual, and she was interviewed by Inspector Masmela on April 21, 2015.  ECF No. 709-44. 

In addition, after the FTC learned in 2013 that Inspector Masmela was conducting a parallel 

criminal investigation of Spin Mail, and the FTC provided Masmela in 2014 with extensive 

information that they had obtained about that company, as reflected by ECF No. 709-45, the FTC’s 

April 30, 2014 transmittal letter.  As it did with Magellan, the FTC also named Spin Mail as a 

defendant in the civil case it filed against these defendants and their entities on May 18, 2015.  In 

light of this volume of evidence, the defendants cannot show prejudice and are not entitled to relief. 

   (B) Kramer 

The government also had extensive evidence and knowledge concerning the activities of 

Scott Kramer long before February 17, 2016.  For example, in 2014, the FTC gave Inspector 

Masmela evidence that it had received from the Vancouver Police Department that reflected that 

Kramer was involved with Spin Mail and one of the other companies associated with the 

defendants.  ECF No. 709-45.  In addition, Masmela was acquiring evidence about Kramer as 

early as March 2014, as reflected in an email exchange in which the representative of a mailing 

company provided him with a screenshot of a document about Kramer and his company.  ECF 

No. 709-46. 

In May 2015, the AUSA who was handling this investigation at the time received a 197-

page submission from attorney Curtis Fallgatter (“Fallgatter”), who indicated that he was 

representing Pisoni, Pradel, Leon, Ramirez, and their companies, in connection with the ongoing 

criminal investigation.  ECF No. 709-5.  Fallgatter identified Kramer and stated that he 
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“managed marketing newsletters” for the business.  ECF No. 709-5 at 17.  He also attached a 

two-page affidavit from Kramer describing his role in more detail.  Id. at 35-36. 

Moreover, in May 2015, the government served Kramer with a target letter, ECF No. 709-

47, and on June 10, 2015, JP Morgan Chase provided the government with bank records in 

response to a grand jury subpoena showing that Kramer was the sole signatory on accounts 

maintained by corporations involved in this fraud conspiracy, ECF No. 709-48.  Finally, in 

October 2015, long before Leon’s cooperation began, the government provided Kramer’s counsel 

with numerous documents reflecting Kramer’s involvement in the scheme in connection with then-

ongoing plea negotiations.  See ECF No. 709-49. 

These exhibits highlight the fact that the defendants have not, and cannot, prove prejudice 

relating to anything Leon communicated to them about Kramer. 

   (C) Konrad Brown 

As with many of the other names cited by the defendants, Inspector Masmela had received 

evidence from the FTC identifying Brown and his company MTB Marketing as being associated 

with the defendants.  For example, on May 20, 2014, Masmela received an email from FTC 

Investigator McKenney informing him that the Vancouver Police had given the FTC “draft 

agreements between MTB Marketing (Konrad Brown) and Top Dog Promotions and RMP 

Consulting.”  ECF No. 709-50.40  In addition, separate and apart from the FTC, on April 17, 

2014, a Postal Inspection Service analyst sent Masmela an email with records reflecting Brown’s 

incorporation of MTB Marketing in the State of Wyoming.  ECF No. 709-51.  Finally, the 

Fallgatter submission also identified “Konrad Brown, newsletter marketing company,” ECF No. 

709-5 at 17, and attached a four-page affidavit from Brown describing his role in more detail, id. 

at 31-34. 

The above-cited examples show the government was well aware of the identity and role of 

                                                 
40 As previously explained, Top Dog Promotions was Josh Houle’s entity and RMP 

Consulting was Renee Passadore’s entity. 
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Brown long before the first Leon debriefing.  The defendants have not carried their burden of 

showing how they were prejudiced by anything Leon communicated to them relating to Brown. 

   (D) Marvin Rua & “Company DIC” (Denarius In Cash) 

As explained below, the government had extensive information about both Marvin Rua 

and the entity he controlled, Denarius in Cash (“Denarius”), long prior to February 17, 2016.  For 

example, on June 27, 2014, Agent Burnham was involved in surveillance of Victor Ramirez and 

followed him to a commercial complex in northwest Miami-Dade.  ECF No. 709-52.  Ramirez 

entered the complex, and then Rua arrived and was followed to the same office where Ramirez 

worked.  Id.  Rua was seen exiting the building, dumping a black garbage bag in the dumpster, 

retrieving another one, putting it in his car, and then ultimately exiting the building with Ramirez.  

Id.  Each carried a bag or backpack of some sort, and they left in separate vehicles.  Id. 

On April 8, 2015, Juan David Hernandez (“Hernandez”) was interviewed and laid out the 

scheme in great detail, including his role opening bank accounts and handling incoming funds for 

the conspiracy prior to his arrest in Vancouver, Canada.  ECF No. 709-53 (8-page MOI).   The 

MOI recounted Hernandez’s description of Rua and his role in the conspiracy in this way: “Marvin 

Rua-similar role to Hernandez but knows more about the money and how to work with the Excel 

files related to customers/payees.”  The government’s understanding of Rua’s role is further 

exemplified by it service of a target letter, dated May 6, 2015, on Rua.  ECF No. 709-54. 

Turning specifically to Denarius, in August 2015, the government subpoenaed AVA 

Consulting (“AVA”), a check cashing business, for records relating to Denarius and others.  ECF 

No. 709-55.  AVA had already provided certain records regarding Denarius, and a representative 

sample of those records is ECF No. 709-56.  On September 9, 2015, Inspector Masmela 

interviewed AVA’s owner by telephone, and he told Masmela that he had looked into Denarius 

because an individual was seeking to have AVA cash checks for Denarius, which supposedly had 

no bank account, and his concerns were heightened upon finding that Denarius was incorporated 

in Texas.  ECF No. 709-57.  Following up on this information, the government requested and 
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obtained incorporation documents for Denarius from the State of Texas, which reflected that Rua 

was the sole organizer, director, and registered agent of Denarius.  ECF No. 709-58 (Texas 

Secretary of State response dated January 25, 2016) . 

As with Rua, it is clear that the government had extensive knowledge of Denarius, and 

since the defendants cannot show prejudice, they are not entitled to the relief based on this claim.  

   (E) “Company BAM” (BAM/Belding, Adams & Morris) 

Contrary to the defendants’ conclusory assertion that the government learned about BAM 

from Leon, the government actually was aware of BAM years before Leon began cooperating.  

One example of this familiarity is the November 27, 2013, email from FTC Investigator 

McKenney to Inspector Masmela with the subject line “MailTree.”  ECF No. 709-41.  In his 

email, McKenney discusses numerous entities associated with Pradel and identifies Belding, 

Adams & Morris, highlighting its connection to Magellanmail.com and noting that Pisoni was 

once the listed registrant of Magellanmail.com.41 

Moreover, the government actually had been gathering records on BAM as early as 2012, 

as exemplified by the fact that Agent Burnham’s predecessor on the case, Agent Harlan Daar, 

received records in October 2012 from Comerica Bank for a bank account in the name of Belding 

Adams & Morris Company.  See ECF No. 709-59 (Comerica Bank transmittal record).  On 

March 25, 2014, RR Donnelly, an international mail consolidator, provided Agent Burnham with 

invoices and billing records reflecting the services that company had provided to BAM in 2012 

and 2013, including the number of pieces in each shipment and the countries of destination, which 

included Japan, numerous European countries, and the United States.  See ECF No. 709-60. 

On July 9, 2014, Agent Burnham interviewed Barbara Trickle, the owner of Western 

Mailing, who also testified at trial as a government witness.  As reflected in the report of that 

telephonic interview, ECF No. 709-61, Ms. Trickle identified both Belding Adams & Morris and 

                                                 
41 As explained above, the defendants made a similar meritless claim about Magellan.  See 

supra at 70-72. 
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Magellan as being associated with Pan Allied Consolidated, the entity paying for the work done.  

In February 2015, Western Mailing sent Agent Burnham records relating to the work it had done 

for BAM and other companies.  See ECF No. 709-62.  

What the cited examples show is that the defendants cannot establish prejudice relating to 

BAM because the government was extremely familiar with and had ample evidence about that 

entity long before February 17, 2016.  

  (6) Rob Holcomb and Christina Day 

Like many of the other names cited in Section A.2.e., Rob Holcomb and Christina Day 

receive only a passing mention devoid of even the slightest effort by the defendants to meet their 

burden of showing prejudice.  Relying on two pages of agent rough notes from a July 27, 2016 

debriefing of Leon where there were brief references to Holcomb and Day, the defendants claim 

that Leon only learned of them as potential defense witnesses at an April 14, 2016 group meeting 

with a defense investigator.  ECF No. 697 at 47.  This information is not newly discovered 

because the two pages of notes upon which the defendants rely, ECF No. 709-63, were among the 

rough notes provided to the defendants in advance of the pre-trial evidentiary hearing on the 

defendants’ initial motion to dismiss.  See ECF No. 195.  The defendants also raised this issue in 

their pretrial motion to disqualify.  ECF No. 238 at 12. 

In addition, the government already had information about Holcomb and Day arising from 

its investigation prior to July 27, 2016, when Leon supposedly mentioned them for the first time 

during a debriefing.  Both of their names appeared as “cc” recipients of emails that related to 

printing jobs being done for the defendants’ entities by Western Mailing.  Barbara Trickle, who 

owned Western Mail and testified at trial, was providing information to the government as far back 

as 2014.  The emails listing Holcomb and Day as recipients were among the records (ECF No. 

709-64) that Trickle had sent to Agent Burnham in February 2015 relating to the printing work she 

had done for entities controlled by the defendants.  In addition, in one of its responses to an April 

2014 grand jury subpoena, Language People provided emails in which Day was sending work to 
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be translated for use in the fraud.  See ECF No. 709-65 (including two emails that Language 

People received from Day that were produced in 2014 as part of Language People’s “Mail Tree” 

file containing records relating to the defendants and their entities). 

Looking at this whole picture, it is clear that the defendants cannot show prejudice arising 

therefrom.  Moreover, the defendants have made no effort to explain how they were prejudiced 

when it appears that neither Holcomb nor Day were ever mentioned at trial. 

  (7) Paul Smerechniak 

 The defendants claim that while Leon was covertly cooperating against Garcia, he attended 

and “participated actively” in meetings with defense investigator Paul Smerechniak, who began 

working with the defense on March 14, 2016.  They claim that Leon gathered privileged 

information at these meetings, including information concerning unspecified potential witnesses 

about whom he allegedly did not have pre-indictment knowledge, and state that “the Government 

did not prove its independent knowledge of these matters at the hearings on the Motion to 

Dismiss.”  ECF No. 697 at 48.42  However, the entire factual basis for this claim is an MOI of 

Leon provided to the defendants before the evidentiary hearing and Smerechniak’s October 17, 

2016 testimony at that evidentiary hearing.  ECF No. 226 at 148-169. 

Because this claim is based solely on information that was known to the defendants before 

the evidentiary hearing, they cannot raise it again in this context as a basis for relief pursuant to 

Rule 33(b)(1).  As they do so many times in their motion, the defendants nonetheless attempt to 

avoid this fatal obstacle by adding “[w]e now know [the government] was able to get this 

privileged information by authorizing continuing meetings between Leon and the other defendants, 

and by accepting privileged information it knew to be coming from the other defendants.”  ECF 

No. 697 at 48.  This rote incantation changes nothing; the Court previously found that the 

                                                 
42 The defendants also assert that Leon learned information about Rob Holcomb and Christina 

Day from the unnamed “defense investigator” (presumed to be Smerechniak) and the other 
defendants at an April 14, 2016, meeting.  ECF No. 697 at 47. 
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government had to know there were continuing meetings and that Leon was attempting to provide 

privileged information.  Moreover, the government’s knowledge of meetings or intent does not 

change the fact that the defendants knew the facts relating to this issue prior to the evidentiary 

hearing and raised it at that time.  As a result, these factual circumstances cannot serve as a basis 

for Rule 33(b)(1) relief. 

However, even if the Court were to examine the substance of this claim, it would still fail.  

As a starting point, it is important to review Smerechniak’s October 17, 2016 testimony for a full 

understanding of his role and the limited interactions that Leon and his attorney, Johansson, 

actually had with Smerechniak.  While Smerechniak in fact testified that he was retained by 

Pisoni’s counsel on March 14, 2016, he actually did not meet or interact with Leon and Johansson 

until March 31, 2016, when he had his first meeting with all the defendants and their attorneys, a 

meeting Leon and Johansson participated in via telephone.  ECF No. 226 at 151.  Regarding his 

role, Smerechniak testified that he was retained specifically by Pisoni’s attorney, and in response 

to a question as to whether Leon and Johansson asked him to be their joint investigator, 

Smerechniak candidly responded, “I think Mr. Bogenschutz forced it upon them.”  Id. at 164. 

When asked about Leon and Johansson’s participation in that March 31, 2016 meeting, 

Smerechniak testified he remembered them “[j]ust listening, for the most part.”  Id. at 165.  He 

described Leon’s involvement as less than Pisoni and Pradel, and added that at some point during 

that meeting, Leon simply dropped off the call.  The only other meeting Leon participated in was 

an April 14, 2016 meeting between Smerechniak and the defendants, without attorneys, where 

Leon again participated via telephone.  Id. at 156-57.  This was the meeting where the so-called 

master contact list was distributed to Smerechniak and the defendants.  Id. at 159.  

Since the factual basis relied on by the defendants for this claim was established at the 

evidentiary hearing, where the Court found no prejudice, and was uniquely within the knowledge 

of the defendants since they were all at both these meetings, it is telling that the defendants point 

to nothing that occurred at their trial that would allow them to even argue that they suffered 
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prejudice.  In addition, they do not even attempt to identify any post-trial evidence in making this 

argument.  Since Leon was excluded as a witness, and since the defendants have not shown how 

his attendance at these meetings impacted the trial, much less that such evidence would probably 

produce a different result in a new trial, this claim provides no basis for a new trial. 

  (8) Unnamed former postal inspector - Kosakowski  

The defendants close the list on page 45 of their motion by including an “[u]nnamed former 

postal inspector” among those about whom Leon supposedly provided information he only learned 

from his codefendants.  That individual (former inspector Kosakowski) has already been 

addressed supra at 54-57, so that discussion will not be repeated here. 

 f. “Material to Respond to Dismissal Motion” 

 The defendants also complain that the government met with Leon after they filed their 

motion to dismiss while the government was investigating the bases for that motion and preparing 

to respond to allegations about Leon’s actions.  ECF No. 697 at 49.  The fact that the 

government met with Leon after the filing of the defendants’ motion to dismiss and interviewed 

him about the allegations therein is in no way newly discovered evidence.  During the pretrial 

hearings in this case, the government informed the Court that it had meetings with Leon after the 

defendants filed their motion to dismiss that “were in preparation for” responding to that motion 

and that “related to the accusations” about Leon’s disclosures to the government.  ECF No. 198 

at 26.  Evidence was also developed at the pretrial hearings about the government’s post-motion 

meetings with Leon, including that one of the reasons the government spoke to Leon during that 

time was to “go[] over with him what was in the defense motion” to dismiss.  See, e.g., ECF No. 

227 at 108-10, 162-66.  The defense, moreover, had the government’s reports and notes from 

those meetings, including, inter alia, the MOI of the July 5, 2016 interview of Leon and Inspector 

Masmela’s handwritten notes of the October 11, 2016 interview of Leon.  See id.; see also ECF 

No. 709-22; ECF No. 709-21.  The defendants have identified no new, non-cumulative evidence 

concerning those meetings, and they have demonstrated no prejudice (indeed, have not even 
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alleged any wrongdoing or transfer of privileged information) in connection with the meetings.  

And they have certainly not established that a new trial would probably result in an acquittal as a 

result of any evidence concerning those meetings.  The defendants’ complaints concerning these 

meetings simply do not furnish even a colorable basis for requesting a new trial pursuant to Rule 

33(b)(1). 

III.  Conclusion 

 Here, the defendants have failed to satisfy the requirements for obtaining a new trial on the 

basis of newly discovered evidence, and, for the reasons set forth above, the Defendants’ Joint 

Motion for New Trial (ECF No. 697) should be denied.43 

                                                 
43 The defendants have devoted several pages of their new trial motion to arguing that a new 

trial should be handled by a new prosecution team.  See ECF No. 697 at 56-60.  Those arguments 
are not the proper subject of a motion for new trial based on newly discovered evidence, yet even 
if they were, they would only become ripe for consideration if a new trial were granted.  Because, 
as demonstrated above, a new trial is not warranted under the circumstances present in this case, 
the question of disqualification is premature and entirely irrelevant. 
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Respectfully submitted, 

ARIANA FAJARDO ORSHAN 
UNITED STATES ATTORNEY 

By: /s Edward N. Stamm                 
Edward N. Stamm  
Assistant United States Attorney  
Florida Bar No. 373826 
Tel: 305-961-9164; Fax: 305-536-4675 
E-mail: edward.stamm@usdoj.gov 

 
      /s Eduardo I. Sánchez                 
      Eduardo I. Sánchez 
      Assistant United States Attorney 
      Florida Bar No. 877875 
      Tel: 305-961-9057; Fax: 305-536-4675 
      E-mail: eduardo.i.sanchez@usdoj.gov 

U.S. Attorney=s Office - SDFL 
99 Northeast Fourth Street, 8th Floor 
Miami, Florida 33132-2111 
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